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QUESTIONS PRESENTED 


This is a suit by a veterans preference former Civil Service employee 
of the Federal Government seeking restoration to his position on the ground 
that he was illegally removed therefrom. The general question of whether the 
trial court properly granted appellee's motion for summary judgment, is broken 
up into the following specific questions: 


1. As a matter of law do the undisputed facts show: 

(a) That the suit is barred by laches. 

(b) That appellant was not denied the statutory right to answer > 
the charges against him "personally." 

(c) That placing appellant on involuntary annual leave during 
the period of advance notice of charges against him was not in viola- 
tion of his rights. 

(d) That discharging appellant while he was on sick leave, 
officially approved, was not a violation of his rights. 


2. Are the Civil Service Commissioners essential parties so that, for 
failure to join them, the suit must be dismissed. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JOSEPH F. O'BRIEN, | 
Appeliant, — 


Vv. 


WILLIAM P. ROGERS, ATTORNEY — 
GENERAL OF THE UNITED STATES, 


Appetiee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF ES 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is a suit brought in the District Court of the United States for 
the District of Columbia by a Civil Service veterans preference employee 
of the Federal Government seeking (a) a declaratory judgment that he was 
removed from his position through violation of his statutory rights and (b) an 
order directing his restoration to his position. The court below had juris- 
diction under the provisions of Title 28, Section 1331, of the United States 
Code. Final judgment was entered in the District Court on November 12, 








1958. Notice of appeal was filed on December 4, 1958. This court has juris- 
diction under the provisions of Title 28, Section 1291 of the United States Code. 


i 


STATEMENT OF THE CASE 


For nearly 35 consecutive years prior to January 8, 1954, appellant 
was a Civil Service employee of the Federal Government. He was a war vet- 
eran and entitled to all rights provided by the Veterans Preference Act of 1944, 
as amended, as well as to all rights prescribed by law for employees in the 
Federal Civil Service. Throughout all of his service his efficiency ratings 
had always been high, never unsatisfactory (J.A. 2, 8-9, 97). For many years 
prior to January 8, 1954 appellant held the position of Attorney, GS-13, in the 
Civil Division, United States Department of Justice. On that date he was re- 
moved from his position involuntarily upon charges, of which notice was given 
to him in a letter dated September 8, 1954 from the then Assistant Attorney 
General in charge of the Civil Division, Warren E. Burger (J.A. 9-11). 

Appellant received the letter of charges on September 8, 1953, after 
which there followed an exchange of communications between him and the De- 
partment of Justice extending over several months. In effect, appellant's 
letters were denial of the charges against him, but primarily, they were requests 
for adequate opportunity and additional information to answer the charges fully. 
(J.A. 76-81). Particularly, he requested an opportunity for oral discussion 
of the charges personally with Mr. Burger, the official who signed the letter 
of charges and whose duty it was to make decision on them (J.A. 3-4, 28-29, 
31-33, 34-35). Appellant was afforded an opportunity to discuss the matter 
with Mr. Leonard, an assistant to Mr. Burger, but he was denied any oppor- 
tunity for meeting or discussion of any kind with Burger himself (J.A. 4, 75- 
92). 








The charges related in large part of appellant's work in a particular 
case in the office (known as the Nakat case) and appellant requested in general 
that he have access to the files of that case to obtain documentary evidence 
for his defense. The Nakat case was an unusually large and important case 
which had been handled by appellant in the Department for about five years 
(J.A. 15-22, 34-35, 40). He repeatedly asked for three particular documents. 
One was the original of a letter dated April 9, 1953 from the United States 
Attorney in Alaska (J.A. 4, 75-92). Appellant's conduct in handling this letter 
was the basis of the second charge against him (J.A. 10). Certain notations 
he had made on the original letter would have, he contended, provided a com- 
plete defense as to that charge (J.A. 4). Although the original letter seems to 
have been available to Mr. Burger when the letter of charges was prepared 
(J.A. 29, 34, 77, 78, 80), it has never been provided to the appellant. 

A second particular document which appellant requested was a memo- 
randum dated September 29, 1953from Mr. Heuser to Mr. Hickey concerning 
the charges against appellant (J.A. 4). Although this memorandum was part 
of the record upon which decision to remove appellant was made (J.A. 67) and 
although it is highly derogatory of appellant and his work (J.A. 67-70), it was 
not provided to him until August 1956, under circumstances stated in greater 
detail hereinafter. 

A third document requested by appellant was the original of a memo- 
randum which he had written to his supervisor concerning a special assign- 
ment requiring rearrangement of Civil Division Department files. He contends 
that this would have explained and refuted charge No. 3 in the letter of charges 
against him (J.A. 99). This memorandum has never been provided to him. 

Neither was appellant given access to the complete files of the case 
referred to in the charges against him (J.A. 102), and it is alleged in the 
complaint, under oath and not denied by appellee, that denial of access to the 
files and records and failure to provide the specific records demanded was 
arbitrary, capricious and without any cause or reason except that of preventing 
appellant from making effective answer to the charges against him (J.A. 7). 
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| During the period from September 22, 1953 to the date of removal from 
his position on January 8, 1954 appellant was required by Mr. Burger to go on 
annual leave (J.A. 23, 27, 102). This enforced absence from the office sub- 
stantially handicapped him in preparing his defense to the charges in that it 
deprived him of necessary inform ation from both office records and office 
personnel (J.A. 102). No statement of reasons for not retaining appellant on 
active duty status has ever been made part of the record of appellant's case 
(J.A. 4). . 

After his removal from his position on January 8, 1958 appellant ap- 
pealed to the Civil Service Commission and the action of the Department of 
Justice in removing him was affirmed by the Commissioners on June 29, 

1955 (J.A. 63-64). A regulation of the Civil Service Commission, in effect 
at alltimes here pertinent, provided, ''The Commissioners may, in their 
discretion, whenever in their judgment such action seems warranted by the 
circumstances, reopen and reconsider, any previous decision." (5 CFR 
22.504 ). 

The sworn Complaint alleges that "Promptly after June 29, 1955" 
plaintiff gave notice to the Commissioners of his request for reconsidera- 
tion of his case on the ground that the documents (letter of April 9, 1953 
mentioned in Charge 2, the memorandum of Mr. Heuser of September 29, 
1953 and memorandum of appellant to his supervisor, Mr. Heuser, (J.A. 99)) 
had not been but should be available to the Commission before final decision 
in the case. It is further alleged in the Complaint that thereafter, until Janu- 
ary 1958, plaintiff diligently and continuously, but without success, endeavored 
to obtain the said documents. Thereupon, in January 1958 the Civil Service 
Commissioners were requested to reopen and reconsider the case by reason 


of new evidence, namely a copy of a partial copy of the memorandum of Sep- 


tember 29, 1953.. Such reconsideration was denied by the Commissioners on 
February 3, 1958 (J.A. 6-7). None of these allegations in the Complaint is 
denied. 





The efforts of appellant, as alleged above, to obtain the said docu- 
ments, were exerted through the office of Senator Humphrey. They are 
illustrated by an exchange of letters between the Senator and the Attorney 
General in August 1956 (J.A. 65-67). The Senator's letter dated August 4, 
1956, shows that correspondence prior to May 31, 1956 had resulted in re- 
fusal by the Assistant Attorney General to provide a copy of the Heuser memo- 
randum of September 29, 1953 (J.A. 65). The reply to that letter of August 16, 
1956, shows that a copy of a copy of the memorandum was finally provided as 
of that date. That letter further discloses that "the memorandum was one of 
the documents which was considered in arriving at the decision to terminate 
Mr. O'Brien's services." (J.A. 67). Other letters available to support the 
allegations in the Complaint are set forth in the supplemental appendix to 
this brief at pages 1-11. 

The suit was filed in the District Court on March 21, 1958 against 
William P. Rogers in his official capacity as Attorney General of the United 
States. In the Court below appellee rested his motion for summary judgment 
on the positions that: (a) The suit is barred by laches, (b) None of the appel- 
lant's rights were violated in the procedure for his removal and (c) The suit 
cannot be maintained because the Civil Service Commissioners, not joined, 
are essential parties. Appellant claimed violation of his rights on a number 
of grounds, three of which are asserted in this Court, namely, (a) appellant 
was denied a right prescribed by law to answer the charges against him 
orally before Mr. Burger, (b) appellant was denied the right prescribed by 
regulation pursuant to statute to remain on active duty status during the 
period of advance notice of the charges against him, and (c) appellant was 
discharged at a time when he was on sick leave, officially approved, con- 
trary to his rights prescribed by law. In granting appellee's motion for 
summary judgment the District Court ruled as follows: “The Court believes 
that, upon the basis of the record before it and upon the cases that govern 
this type of situation in our Court of Appeals, the Court is required to grant 
defendant's motion for summary judgment." (J.A. 108). 





1a 
STATUTES AND REGULATIONS 


Section 14 of the Veterans Preference Act of 1944 (5 U.S.C. 863) pro- 
vides in pertinent part: 


"No permanent or indefinite preference eligible 
who has completed a probationary or trial period em- 
ployed in the civil service, or in any establishment, 
agency, bureau, administration, project, or department, 
hereinbefore referred to shall be discharged, suspended 
for more than thirty days, furloughed without pay, re- 
duced in rank or compensation, or debarred for future 
appointment except for such cause as will promote the 
efficiency of the service and for reasons given in writ- 
ing, and the person whose discharge, suspension for 
more than thirty days, furlough without pay, or reduc- 
tion in rank or compensation is sought shall have at 
least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to 
be guilty of a crime for which a sentence of imprison- 
ment can be imposed), stating any and all reasons, 
specifically and in detail, for any such proposed action; 
such preference eligible shall be allowed a reasonable 
time for answering the same personally and in writing, 
and for furnishing affidavits in support of such answer, 
and shall have the right to appeal to the Civil Service 
Commission after investigation and considera- 
tion of the evidence submitted, the Civil Service Com- 
mission shall submit its findings and recommendations 
to the proper administrative officer and shall send 
copies of same to the appellant or to his designated 
representative, and it shall be mandatory for such 
administrative officer to take such corrective action 
as the Commission finally recommends." 


Section 204 of the Annual and Sick Leave Act of 1951 provides in 
pertinent part. 


"Sec. 204. (a) Officers and employees to whom this 
title applies shall be entitled to sick leave with pay, which 
shall accrue on the basis of one-half day for each full bi- 
weekly pay period. 








i 
"(b) The sick leave provided for in this section, which 
> is not used by an officer or employee during the year in which 
| it accrues, shall accumulate and be available for use in suc- 


ceeding years." 
(5 U.S.C. 2063) 


Regulations of the Civil Service Commission issued under authority of 
the Veterans Preference Act, provide in pertinent part. | 


"Section 22.203 Employee’s Answer. (a) A reasonable 
time shall be allowed an employee for answering personally 
| and in writing, charges and notifications of proposed adverse 
an actions and for furnishing affidavits in support of such answers. 
: The reasonable time required shall depend on the facts and 
circumstances of each case, and shall be sufficient in all cases 
to afford the employee ample opportunity to prepare answers 
| and secure affidavits. 
ne "(b) The employee may answer Derscualiy? or in writing, 
| or both personally and in writing. The right to answer, person- 
ally includes the right to answer orally in person but does not 
include the right to a trial or formal hearing with examination 
of nei " (Subsection (b) amended Sanuary 9, 1958, F. R. 
162 


"Section 22.204. Status of employee Sa notice period. 
Whether the employee is given thirty (30) full days’ advance 
notice under section 22.201, or less than thirty (30) full days' 
notice under paragraph (b) of section 22.202, he shall be re- 
| tained in an active duty status during such notice period. When 
ae the circumstances are such that his retention in an active duty 

: status may result in damage to Government property, or may 
be detrimental to the interest of the Government or injurious 
to the employee, his fellow workers or the general public, the 

Va employee may be temporarily assigned to duties in which 
e) these conditions would not exist or he may be placed on leave 
| with his consent: Provided, That in an emergency case requir- 
ing prompt suspension of an employee, the employing agency 

| may suspend him for not more than thirty (30) days. The 

> employee shall be given written notice of the proposed emer- 
gency suspension at least twenty-four (24) hours in advance. 
The reasons for not retaining an employee in an active duty 
status shall be made part of the record.. Such reasons shall 
be reviewed by the Commission in the event that the employee 
subsequently appeals from the final decision reached by the 
administrative officer." (5 CFR 22.204). | 





IV 
STATEMENT OF POINTS UPON WHICH APPELLANT RELIES 


A. The undisputed facts do not show that this suit is barred by laches. 
On this point genuine issues of material fact are involved. 

B. The undisputed facts do show that appellant was denied opportunity 
for oral answer to the charges against him in violation of a right provided 
to him by the Veterans Preference Act. 

C. The undisputed facts do show that appellant was compelled to go 
on annual leave during the period of advance notice of the charges against 
him in violation of a right provided to him by regulation pursuant to statute. 

D. The undisputed facts do show that appellant was removed from 
his position while he was on sick leave, officially approved, in violation of 
his rights provided by statute. 

E. The Civil Service Commissioners are not essential parties to this 
suit. 

MW ‘\ 
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SUMMARY OF ARGUMENT 


A. In support of his defense of laches, appellee relies primarily upon 
delay in filing suit by appellant from June 29, 1955, the earliest date suit 
could have been filed, to March 27, 1958, when suit was actually filed. But 
delay alone is not sufficient to support the defense of laches. In addition 


there must be injury to defendant, resulting from the delay and reliance 


by defendant upon plaintiff's failure to file suit. 

Appellee asserts injury in two respects. First, it is asserted that 
if appellant is restored to his position he will be entitled to back salary in 
avery large amount.. But entitlement to back salary is not in issue in this 
case. It is not prayed for and could not be granted in this proceeding if it 





were prayed for. It will be time enough to complain on that ground when a 


claim for salary is presented in a tribunal having jurisdiction to award it. 
In any event, whether appeihnt is entitled to any back salary, and if so how 
much, presents a genuine issue of fact, to be resolved by trial and not by 
motion for summary judgment. 

Appellee complains, secondly, that appellant's position has been filled 
so that restoration of him to his position cannot be made, at least without dis- 
ruption to the service. On this a genuine issue of fact is presented, first as 
to whether there is a vacancy to which appellant can be restored, second as 
to whether adjustment can be made to arrange place for him and if so the 
degree of inconvenience, to be weighed in balancing equities, and, third whe- 
ther his position was filled in reliance upon acquiescence or apparent acquies- 
cence of appellant inducing appellee to believe that he had abandoned his claim. 

The record indicates that the trial judge did not balance equities as 
a matter of discretion, a right to which appellant was entitled, but considered 
that he was bound and without discretion as a matter of = under decisions of 
this Court. | 

Appellant's delay in filing suit is fully and adequately explained on 
the ground that during all the period of delay he was diligently endeavoring to 
obtain documents from appellee essential to defense of the claims against him. 
In part these documents were ultimately supplied. Those not supplied appear 
to have been in possession of the Department of Justice officials who lodged 
charges against appellant at the time the charges were prepared. There is 
no satisfactory explanation of what happened to these documents. These cir- 
cumstances should preclude appellee from asserting the equitable defense of 
laches. | 
B. The undisputed facts do not show that eee was not denied his 
statutory right to answer the charges against him personally. Appellant claims 
that he was entitled to be heard orally by the officer who lodged the charges 
against him and who had power of decision on them. Appellee denies this. 
Appellant's position is supported directly by decisions of the Court of Claims. 
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In one case this Court has rendered a decision in line with appellee's position. 
However, in that case this Court rested its holding squarely on what was 
shown there to be an established administrative practice. Washington V. 
Summerfild 97 App. D.C. 105, 228 F(2) 452. Appellant here asserts and 
offers to prove that the administrative practice has in fact been in his favor. 
In such event, the decision relied upon by appellee would not be controlling. 
Whatever evidence there is in this record points toward an administrative 
practice in favor of appellant. Whether the administrative practice in fact 
favors appellant or appellee is a genuine issue of fact. 

C. Appellant's procedural rights were violated in that he was placed 
on involuntary annual leave during the period of advance notice to him of the 
proposal to remove him from his position. A regulation of the Civil Service 
Commission expressly provides that a preference eligible shall be retained 
in active duty status during such advance notice period, except under certain 
exceptional circumstances not present here. Decisions of the Court of Claims 
support appellant's position on this point. There is no decided case to the 
contrary. 

D. Removal of appellant from his position on January 8, 1954 while 
he was on sick leave, officially approved, violated his rights under the pro- 
visions of sections 204(a) and (b) of the Annual and Sick Leave Act of 1951 
(5 U.S.C. 2063). He was entitled to continue on the rolls until his sickness 
ended or until his accumulated sick leave became exhausted. 

E. The Civil Service Commissioners are not necessary parties to 
this suit. No relief is prayed against the Commission and no act of the Com- 
mission is challenged or asked to be set aside or modified. The Commis- 
sioners' decision approving the decision of the appellee is not binding upon the 
latter and a present act by appellee to restore appellant to his position would 
not be in contravention of any action of the Commission. The Commission only 
determined that no corrective action would be recommended and, under the 
provisions of the controlling statute, only recommendations for corrective 
action are binding on the agency. This court has heard and disposed of cases 


ae Ph denen Amn 4 
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on their merits which prayed for the identical relief here prayed for and in 


which the Commissioners were not parties. Cases on this point thus far relied 
upon by the appellee do not hold that the Commissioners are necessary parties 
to a suit of this character. | 


VI. . 
ARGUMENT 


A. The undisputed facts do not show that this case is barred by 
laches. Appellee relies primarily upon the single fact, not disputed, that 
whereas the Civil Service Commission denied appellant's appeal on June 29, 
1955 this suit was not instituted until March 27, 1958. (J.A. 96) However, 
it is well established that mere delay in bringing suit is not enough to support 
the bar of laches. In addition there must be injury to the defendant in reliance 
upon the delay or other conduct of plaintiff. Asa matter of judicial function, 
the process in considering a defense of laches is one of balancing all equities. 
Thus, in Southern Pacific Railroad v. Bogart, 250 U.S. 483, there had been 
a delay of 22 years from the time the cause of action arose until suit was 
brought, but the defense of laches was disallowed because: in the words of 
the Court: ! 
"Nor does failure long continued to Pane the 


appropriate remedy, though well known, establish laches 

where there has been due Siligence and, as the lower courts 

have found, the defendant was not prejudiced by the delay." 

(Emphasis supplied (p. 490)). 

In United States, et. al v. Work, 56 App. D.C. 330, cert. den. 273 
U.S. 711, the Court of Appeals for this jurisdiction ae in the course of 


discussing laches: 


"It is true, that by reason of their differences of 
fact, no one case becomes an exact precedent for another. 
Yet, a uniform principle pervades them all. They proceed 
on the assumption that the party to whom laches is imputed 
has knowledge of his rights and ample opportunity to establish 
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them in the proper forum; that by reason of his delay the adverse 
party has good reason to believe that the alleged rights are worth- 
less or have been abandoned; and that because of the change in 
condition or relations during this delay, it would be an injustice 
to the latter to permit him to now assert them." (Emphasis 
supplied) (p. 332) 


Again, in George v. Ford, 36 U.S. App. D.C. 315, it was stated re- 


garding laches: 


"If the situation of the parties has been materially 
changed during the delay--for example, if there has been a 
great rise in the value of the property involved, or the defend- 
ant has been influenced by the delay to make valuable improve- 
ments--if there has been the death of the defendant or witness, 
and probable loss of material evidence, and the like--then, if it 
shall appear that the plaintiff, with full knowledge of his rights, 
or the means of such knowledge at hand, has slept on them, it 
would be unequitable, under such circumstances, to entertain 
his suit."" (Emphasis supplied.) (p. 333) 


The cases could be multiplied, but these are enough to foreclose any 
challenge to the proposition that injury to defendant by reason of the delay af 
plaintiff is an essential ingredient of laches and must appear affirmatively 
if that defense is to be sustained. 

| Appellee claims damage on two grounds. But one of these would seem 
to be wholly untenable and in any event both involve genuine issues of fact. 
Thus, in the court below appellee asserted that if appellant were to be rein- 
stated at this time, he would probably be entitled to back pay in a lump sum 
of more than $42, 000.00 and that appellant's former position has been filled. 

(1) It is the first of these which we believe is wholly untenable, as 
a matter of law, to show injury in support of the defense of laches. 

Appellant's entitlement to back salary is not in issue in this case. 
There is no prayer for any such relief and such a prayer, if asserted, would 
have to be disallowed. By express statutory provision the Court is denied 
jurisdiction over claims for salary. The jurisdiction of the District Court 
as to suits against the United States is provided by Title 28, Section 1346 of 
the United States Code. In subsection (d) thereof it is provided: 





13 


'(d) The district courts shall not have jurisdiction under 
this section of: 
(1) Any civil action or claim for a pension; 
(2) Any civil action to recover fees, salary or compen- 
sation for official services of officers of the United 
States. "’ 


The point is specifically illustrated by the companion cases of Borak 
v. Biddle, 78 U.S. App. D.C. 374, 141 F(2) 278, cert. den. 323 U.S. 738 
and Borak v. United States, 78 F. Supp. 123, 110 C.C1. 236. In the first of 
these the employee was granted restoration to his job by the district court. 
In the second he was given a judgment for salary in the Court of Claims. His 
complaint in the district court contained a prayer for back salary, but, as 
pointed out in the Court of Claims opinion, ''The judgment in the District 
Court, entered pursuant to the mandate of the Court of Appeals, provided: 
"such claim for salary is dismissed without prejudice to appropriate proceed- 
ings before a tribunal having competent jurisdiction’. "' : 

A similar procedure was followed in O'Brien v. United States, 124 
C.C1. 655. In the district court O'Brien obtained restoration to his position 
and later went to the Court of Claims for his back pay. The only difference was 
that in the district court O'Brien did not claim back pay, but had he done so the 
claim would necessarily have been dismissed for lack of jurisdiction as was 
done in the Borak case. Cf. Washington v. United States, 137C.Cl, 344, 
147 F. Supp. 284. cert. den. 355 U.S. 801. 

As appears from the Borak and O'Brien cases, and many others, the 
Court of Claims does have jurisdiction over claims for salary by Government 
employees, under the provisions of the Tucker Act (28 U. S.C. 1491 et seq.) 
This jurisdiction extends not only to the claims but to all defenses including 
limitations (O'Brien v. United States, supra), laches (Poggas v. United States, 
118 C.C1. 385, Schaible v. United States 135 C.C1. 890,897-8) and set-off 
(Borak v. United States, supra). Indeed the Court of Claims has given special 
attention in the Poggas and Schaible cases to the particular matter of laches 
in cases for salary. ! 
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It will be time enough to assert injury by reason of duplicate salary 
payments when a salary claim by plaintiff is heard by a tribunal having juris- 
diction to consider and decide the claim. Then the entire situation can be 
presented, including set-offs, if any, injury to the defendant, reasons for 
delay and reliance, if any, by defendant upon the delay. In short, in a pro- 
ceeding in which entitlement to salary is in issue the entire matter can be 
developed and there can be a mature "weighing of the equities on either side 
to determine what, if any, relief can properly be granted under the circum- 
stances of the case."" Money v. Anderson, 93 App. D.C. 130, 208 F(2) 34, 38. 

Consideration of the defense of laches was given by this Court in the 
more recent case of Ritter v. Strauss, No. 14, 225 decided December 4, 1958. 
It was there pointed out that: 


"When, as in this case, a Government employee has been dis- 
charged in violation of his legal rights, he should not be held 

to have forfeited those rights by lack of diligence unless there 
are strong equities which override those rights. The circum- 


stances of the delay must be examined. 
ae Sages ge anes ke! ate ce 


"When and if he seeks back pay for the period of his discharge, 
the question may be considered from that point of view." 


If appellee cares to assert as a fact that liability of the Government for 
back salary and payment to appellant in the amount of $42, 000.00 would nec- 
essarily result from the granting of the relief prayed for in this case, we would 
have to deny such allegation and put him to his proof. But, since laches is 
an affirmative defense, any such allegation would be a matter for answer to 
be replied to by appellant to present an issue for trial. The point could not 
be disposed of by summary judgment. In this respect we invite attention to 
the fact that it has not always been the practice of Federal agencies, including 
the Department of Justice, to pay back salary by reason of an order of Court 
directing restoration of an employee to his position. Both Borak in Borak v. 
Biddle, supra (involving an employee of the Department of Justice) and O'Brien 
in O'Brien v. United States, supra, were restored to their positions pursuant 
to orders of the Court, yet both were required to sue in the Court of Claims to 
get their back salary. 
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As to back salary, appellee relies upon an affidavit of Assistant Attorney 
General Doub (J. A. 74). The figure invoked includes, according to the affi- 
davit, an intervening administrative increase and a general employee raise. 

It is provided by statute that any employee restored to his position after being 
wrongfully removed "shall be paid compensation at the rate received on the 
date of such removal." (Act of June 10, 1948, 5 U.S.C. 652(b)(2)). By 
reason of this statute, the Court of Claims has denied recovery for salary 
increases after the date of removal. O'Brien v. United States, supra. 

Moreover, the implication of the affidavit of Mr. Doub is that appellant's 
position was vacant from January 8, 1954, the effective date of plaintiff's re- 
moval, to March 25, 1956.. If that be so, then the salary was not paid to any- 
one for that period and it would be a mistake to include it in any computation 
to prove damage to the Government for double salary payments. But if we are 
wrong on this and the salary was in fact paid out to another employee, then 
appellee only rests on the other horn of a dilemma. At least until appellant's 
appeal was finally denied by the Civil Service Commission in the summer of 
1955, no salary payments were made to another in reliance upon appellant's 
delay. Appellee would have a decision here not only on partial facts, but upon 
distorted and untrue facts. If he insists on trying the salary issue in this case, 
then let him plead laches as an affirmative defense, and upon issue joined by 
plaintiff's reply thereto, produce his proof in the course : of trial. There is 
no other way to determine what amount of salary, if any, the appellant may be 
entitled to, and until we know whether he is entitled to any salary, and if so 
how much, we have no basis for knowing what weight to give the matter in the 
balancing of equities which is required. As pointed out above, the point was 
clearly made by this court in Ritter v. Straus (supra, p. 13) as follows: 


"In the circumstances we think the plaintiff is not bound by 
laches. When and if he seeks back pay for the period of his 
discharge, the question may be examined from that point of 
view." 
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(2) The other element of damage claimed by appellee, that appellant's 
position has been filled, is a matter as to which there is a genuine issue of 
fact., It is not required, of course, that a wrongfully removed employee be 
restored to the identical position from which he was removed. Any position 
of the same grade, equal or better salary and generally comparable duties is 
sufficient. The appellant did not occupy a unique position such as section 
chief or other of a supervisory or key nature; he was not a specialist in any 
narrow or isolated field; he was one of a large number of attorneys doing 
the dav in and day out routine legal work of the Department. His wide exper- 
ience has fully qualified him for ready adjustment to a wide variety of duties 
within the scope of attorney service in the Department. On its face it seems 
incredible that within the entire Department of Justice, the services of an 
experienced lawyer, such as appellant, cannot be utilized without substantial 
detriment or injustice to the government. 

_ At least proof to show such detriment or injustice should be required 
and the point should not be accepted, as appellee seems to contend, as a 
matter of judicial notice. Moreover, the degree or extent of damage, if any, 
is only one of the factors for consideration by the District Court in balancing 
the equities. Some degree of inconveneince may well be overbalanced, asa 
matter of equity, by the Department's procrastination and refusal in providing 
appellant with documents (discussed further hereinafter) needed for defense 
to the charges against him. 

Finally, appellant has asserted in his affidavit that from his personal 
observation and personal knowledge during his 20 years of service in the 
Department of Justice, he knows that by reason of deaths, resignations and 
transfers, it is possible at almost any time with little if any adjustment, to 
find a place for work for an attorney of his grade and salary. Furthermore, 
it is asserted, under oath, that throughout his 20 years of service inthe 
Department of Justice there have frequently been vacancies in the field service 
to which an attorney of his grade and salary could be assigned but given duty 
headquarters in the Washington office. It is finally asserted as a fact that by 
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reason of one or more of such conditions, restoration of appellant to his posi- 
tion can be made at any time with no adverse effect upon the Department or its 
personnel, other than the mechanics of restoration (J. A. 98). 

By granting appellee's motion for summary judgment, the Court below 
seems to have ruled, in effect, that, assuming these facts were established 
by proof, the defense of laches would not thereby be defeated. It is submitted 
that appellant is entitled to an opportunity to prove those facts and, if they 
are established, to have them weighed in a balancing of equities, in the trial 
court. | 
Indeed, we believe that the result reached by the Court below was 
probably reached by conscious failure of the trial court to exercise discretion 
in a balancing of equities upon the view that under decisions of this Court the 
mere delay in bringing suit alone required the result asa matter of law with- 
out any discretion in the trial court. Such was the contention of appellee. In 
his memorandum in support of his defense of laches, he stated his position as 
follows: 


"Plaintiff waited more than 36 months sles the decision 
of the Board of Appeals and Review before filing the present 
action. Since the decision of the Board constituted final admin- 
istrative action, laches is applicable to the entire period. 
(citations). Even if the period of delay were computed from 
the date of the Commissioners’ refusal to reopen plaintiff's 
appeal, however, some 33 months elapsed before suit was in- 
stituted. Thus plaintiff's claim is now Soe barred by laches." 
(J. A. 96) 


In the light of this argument, we think the trial court’ s ruling is significant. 
The ruling was "The Court believes, upon the basis of the record before it, 
and upon the cases that govern this type of situation in our Court of Appeals, 
the Court is required to grant the defendant's motion for summary judgment" 
(Emphasis supplied) (J. A. 108). In this respect we invite attention again to 
the cases of Money v. Anderson and Ritter v. Straus (supra, p. 13). As 
pointed out in those cases, the circumstances of delay in bringing suit must 
be examined. There are circumstances here, explaining and fully justifying 
the delay. : 
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It has been appellant's contention from the time his case was pending 
in the Department, before decision to remove him was made, that his long- 
hand notes on the original of a letter dated April 9, 1953 would provide a basis 
for full defense against Charge No. 2 against him (J. A. 4, 29, 33, 80, 99). 
Charge No. 2 was based upon his conduct regarding this letter (J. A. 10). Like- 
wise, appellant demanded from the time his case was at the agency level, that 
he be provided a copy of a certain memorandum derogatory of him and relied 
upon in part in deciding to remove him. He claimed a right to know the con- 
tents of this memorandum and to have an opportunity to refute it. (J.A. 4, 

6, 99) He has also demanded a certain memorandum of his own to his former 
superior regarding adjustment of the files. This, he contended, would have 
explained and refuted Charge No. 3 against him (J. A. 99). The Department 
failing to provide these documents to him, he went forward with his case as 
he was required to do by the procedural regulations. He could not prevent or 
delay the action of the Department terminating his service on January 8, 1954. 
His right to appeal from that action was limited to ten days. (J.A. 12) 

During appeal proceedings in the Civil Service Commission he again demanded 
these documents, but although they were not produced, the case continued to 
final decision. However, he had one additional right, the right to have his 
case reopened and reconsidered within the discretion of the Commissioners. 
(See regulation, supra, p.4 ). 

The sworn Complaint, filed on March 27, 1958, asserts that promptly 
after the Commissioners denied his appeal on June 29, 1955 and "until January, 
1958, plaintiff diligently and continuously, but without success, endeavored to 
obtain said documents." (J.A. 6. See also appendix infra, p. 1-11). These 
allegations are not denied. He finally received a copy of part of one of the 
documents in August 1956 through the efforts of Senator Humphrey, appealing 
directly to the Attorney General after refusal to provide it by Assistant Attorney 
General Doub (J. A. 65-70). The others were never provided to him. Appellant 
has stated under oath that failure of the Department to provide these documents 
was “willful and arbitrary and in bad faith and for the sole purpose of withholding 
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and concealing evidence." (J.A. 7) This allegation has not been denied. It 
is significant in this respect that appellant had also demanded a certain tele- 
gram which was not provided to him until near the close of the hearing before 
the Civil Service Commission after counsel for the Government had asserted 
unequivocally that he didn't have the telegram and could not produce it. 

(J. A. 100) There was ample justification for appellant's persistance to get 
all of these documents even after he was told they could not be found or would 
not be delivered to him. Experience showed that relevant documents reported 
lost did have a way of coming to light under persistant pressure. 

It is true that, had appellant filed suit, he could have invoked the rules 
of court providing for discovery. But we are here balancing equities and for 
that purpose it little behooves a party who has procrastinated, delayed and 
refused to provide information which ought to have been, provided promptly 
to rest an equitable position upon the other party's failure to compel produc- 
tion of it. 

In addition to delay in filing suit and resulting injury to the defendant, 
the factors of apparent acquiescence on the part of the plaintiff and good faith 
change of position on the part of the defendant are essential ingredients of the 
defense of laches. By reason of the persistent efforts on appellant's behalf 
and that the only reason he did not press his case further was that in order to 
do so he needed documents which appellee improperly withheld. 

The "circumstances of the delay" fully explain the fact of delay and 
negatives its effect as support for the defense of laches within the rule applied 
in Ritter v. Straus, supra, p.13). 

The authorities cited by appellee in the Court below are in support of 
generalizations giving some superficial appearance of substance to his position. 
Any such initial appearance, however, soon dissipates in the light of closer 
_ Observation of them. In the words of the Supreme Court: 


"Tt is timely again to remind counsel that words of 
our opinions are to be read in the light of the facts of the case 
under discussion. To keep opinions within reasonable bounds 
precludes writing into them every limitation or variation which 
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might be suggested by the circumstances of cases not before the 
court. General expressions transposed to other facts are often 


misleading. "* (Armour and Company v. Wantock, 323, U.S. 126, 
132-33. ) 


In the first place, all of the cases cited by appellee proceeded upon 
the assumptions apparently conceded by the employee in those cases, that dup- 
licate payment of salary was involved and that injustice to the Government 
would necessarily be involved in having to find a position for the employee if 
he were restored. All of appellee’s cases were disposed of at the pleading 
stage, by demurrer or summary judgment. In each of them plaintiff elected 
to stand at that point without raising any issue of fact, as appellant does here, 
or without offering or demanding any explanation or further development of . 
facts by trial as appellant is now requesting. Accordingly, the decisions 
turned upon limited and partial facts set forth in the pleadings upon assump- 
tions, as required for summary judgment purposes, that the facts were all true 
and could be established. It is noteworthy that in appellee's cases the Courts 


took pains to point out that their decisions turned upon lack of explanation or 


refutation of the alleged facts. | 

Grasse v. Snyder, 89 App. D.C. 352, 192 F(2) 35, stands at the head 
of a series of recent related decisions. There the petition prayed both restor- 
ation to duty and reimbursement for back salary. Met at the threshhold with 
the defense of laches by motion for summary judgment, the merits of these 
prayers were never reached.. Consideration was not given to the question of 
whether salary could be recovered in the suit, but, for the preliminary question 
of laches the prayer for salary was assumed to be valid. It is against this 
factual basis that we must construe the language of the court regarding back 
salary payments and disruption of the service by restoration of the employee 
to his position. On the face of the record before the Court, plaintiff there 
claimed the rights prayed for regardless of damage to the Government. In the 
present case the appellant denies the claim of injury and demands proof of it. 
Moreover, in Grasse v. Snyder the plaintiff had abandoned his claim. . Within 
two months after his discharge he made affirmative representation to the 
Government that he did not wish to be restored to his position. 
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The earlier case of United States, ex rel Arant v. Lane, 249 U.S. 
368, stands only for the proposition adhered to in Grasse v. Snyder. Both 
salary and restoration to duty were claimed. Met by demurrer which was 
sustained and upon plaintiff's election to stand on his complaint, the suit was 
dismissed. The merits of the question of whether he could recover back 
salary were never reached. At the demurrer stage it was to be assumed that 
his prayer for back salary was valid. Language in the opinion regarding 
salary must be read against that assumption of fact. Moreover, in the Arant 
v. Lane case the plaintiff was removed from the position of superintendent of 
Crater Lake National Park. Obviously, there is only one such position, which 
explains, no doubt, why plaintiff did not deny disruption to the service in the 
event of his restoration to his job. Dismissal of the new superintendent would 
have been necessary. Here again the plaintiff claimed a right to recover 
despite damage to the Government. That position is vastly different from the 
position of appellant in the instant case who denies injury to the Government 
and demands proof of it. : 

It is unnecessary to consider separately each of the cases cited by 
defendant. All of them fall into the pattern shown by the two analyses above. 
Injury to the Government was likewise assumed for the purposes of the point 
decided in each of the other cases. 

B. The undisputed facts do not establish that eppeliont was not denied 
his statutory right to answer the charges against him personally. Section 14 
of the Veterans Preference Act provides that a preference eligible shall have 
the right to answer the charges against him "personally and in writing." 
(Emphasis supplied) (Supra, p.6). The charges upon which appellant was 
- removed were made by Mr. Burger, who also made the decision to remove 
appellant, subject only to review by the Attorney General on the record. It 
is appellant's position that he was entitled to answer personally (orally) before 
Burger, and this he demanded on numerous occasions. ! He was granted an 
opportunity only to talk to one Leonard. Leonard neither made the charges 
nor did he have any power of decision on them whatever. True, he was 
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designated by Burger to hear appellant, but it would have been the same had 
Burger designated the messenger or the janitor to listen to appellant's story 
and report to Burger. There can be no answer personally, within the mean- 
ing of the statute, except before an official having authority to weigh the 
answer and to decide the issue. 
: Among the decided cases, there appears to be direct conflict on the 

point involved between the Court of Appeals for the District of Columbia and 
the Court of Claims. The decisions of both courts arose out of the same 


circumstances, i.e. dismissal of one Washington from his position in the Post 
Office Department. In the Court of Appeals the case was Washington v. 
Summerfield, 97 App. D.C. 105, 228 F(2) 452. In the Court of Claims it was 
Washington v. United States, 137 C.C1. 344, 147 F. Supp. 284, cert. den. 355 
U.S. 801. The latter decision was subsequent to that in the Court of Appeals 
and, expressly referring to the Court of Appeals ruling, nevertheless disagreed 
with it. If any inference may be drawn from denial of certiorari in the Court 


of Claims case, it would seem to be that the Court of Claims decision was 
regarded by the Supreme Court as correct. 

Absent decision by the Supreme Court to resolve this apparent conflict, 
a much more careful look at the cases must be taken. We think the key lies 
in the matter of administrative practice. This Court relied directly upon an 
administrative practice under the statute, apparently shown to the Court's 
satisfaction in that case. It found that that administrative practice was-a 
reasonable one and declined to overturn it in the absence of a showing that it 
was unreasonable or clearly wrong. Upon close examination of the opinion of 
this Court there can be no doubt, we believe, that a different result would have 
been reached had a contrary administrative practice been shown. In the 
Court of Claims opinion no reference was made to administrative practice. 
Whether such practice was not claimed or shown there or whether the court 
regarded it as so wholly immaterial as not to require mention does not appear 
from the opinion. 
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In light of the foregoing considerations, appellant here denies that 
there is an administrative practice in the Department of Justice, or the 
Civil Service Commission or the Federal agencies, generally, to the effect 
that under the Veterans Preference Act a discharged employee is not entitled 
to answer orally at the agency level. If appellee wishes to invoke the support 
_of such a practice, let him allege and prove it. Appellant contends that the 
administrative practice is exactly the opposite and is prepared to prove it. 
(J. A. 101-102) On the point there is a genuine issue of material fact to be 
resolved by trial. | 
All facts in the record thus far point to the absence of any adminis- 
trative practice favorable to appellee. Although for this point he relies ex- 
clusively upon the Washington v. Summerfield, supra, case which turned 
upon administrative practice, apparently shown in that case, he has made 


no allegation of any such practice here to bring himself within the theory 

of that decision of the court. Moreover, when in 1953 appellant requested 
an opportunity to answer in person, his request was not denied on the ground 
that he was not entitled to answer orally. Rather, there was purported com- 
pliance with his request and an opportunity to answer orally before Mr. Leo- 
nard was provided. The letter of charges against appellant indicated an 
intention that there was a right of oral hearing (J. A. 11). Further, it was 
considered sufficiently important that Mr. Leonard was required to write a 
detailed report of the hearing for the record and for the information of Mr. 
Burger and the Attorney General (J. A. 75-92). In the hearing before the 
Civil Service Commission in the present case no claim was made of adminis- 
trative practice denying the right of oral hearing. On the contrary, counsel 
representing the defendant there stated the Department position as follows: 
'In fact, no ‘hearing’ in the sense that word is frequently used is required at 
all by Section 14. Section 14 provides for an opportunity to answer orally, 
but it certainly does not require a quasi-judicial hearing, as appellant hints, 
in the Department, or even before the Civil Service Commission." (J. A. 

103, 102). 
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Also, the Civil Service Commission has recently clarified its regula- 
tion by amendment to conform expressly to the holding of the Court of Claims 
regarding the right to answer personally, and conversely, to exclude express- 
ly an understanding of the administrative practice relied upon in Washington 
v. Summerfield, supra. As now worded the regulation provides -- 


"The employee may answer personally, or in writing, 
or both personally and in writing. The right to answer per- 
sonally includes the right to answer orally in person, but does 
not include the right to a trial or formal hearing with examina- 
tion of witnesses." (Section 22-203(b), 23 F.R. 162, supra, 

p. 7) 


There is considerable sense, as a practical matter, to the procedure 
now made clear by the foregoing regulation. At the agency level, at the time 
of proposed removal of any employee, the situation presumably has not reached 
the adversary or litigation stage. For that reason representation by counsel 
is not authorized at that point. The situation is still inthe area of personnel 
administration for which face to face discussion between the employee and the 
superior officer is one of the most valuable tools of the trade. It is very rea- 
sonable to suppose that Congress intended just that. 

Hence, if we may draw any conclusion from the present record it must 
necessarily be against appellee on this point. Whatever administrative prac- 
tice is shown here is against appellee and in favor of appellant. However, 
appellant is unwilling to rest on this record. He requests an opportunity to 
explore fully the matter of administrative practice regarding the statutory 
provision that a preference eligible shall have an opportunity at the agency level 
to answer "personally and in writing." 

C. Appellant claims that his précedural rights were violated in that he 
was placed on involuntary annual leave status during the notice period of the 
proposal to remove him without any statement of reasons as required by regu- 
lation. Appellee admits these facts but contends that he had a right to require 
annual leave without any statement of reasons. Appellant invokes a regulation 
of the Civil Service Commission which is part of its regulations governing 
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removal of preference eligibles under the Veterans Preferance Act. In 
pertinent part it provides: ! 


"Section 22.204. Status of employee daring notice period. 
Whether the employee is given thirty (30) full days’ advance 
notice under section 22.201, or less than thirty (30) full days’ 
notice under paragraph (b) of section 22.202, he shall be retained 
in an active duty status during such notice period. When the cir- 
cumstances are such that his retention in an active duty status 
may result in damage to Government property, or may be detri- 
mental to the interest of the Government or injurious to the 
employee, his fellow workers or the general public, the employee 
may be temporarily assigned to duties in which these conditions 
would not exist or he may be placed on leave with his consent; 
Provided, That in an emergency case requiring prompt suspension 
of an employee, the employing agency may suspend him for not 
more than thirty (30) days. The employee shall be given written 
notice of the proposed emergency suspension at least twenty-four 
(24) hours in advance. The reasons for not retaining an employee 
in an active duty status shall be made part of the record. Such 
reasons shall be reviewed by the Commission in the event that the 
employee subsequently appeals from the final decision reached by 
the administrative officer." (supra, p. 7) | 


The appellant's position on this point has been sustained by the Court 
of Claims, Taylor v. United States, 131 C.C1. 387; Kenny v. United States 
134C.Cl. 442, 145 F. Supp. 898, cert. den. 352 U.S. 893, Armand v. 

United States, 136 C.Cl. 339. No contrary decision has been found. Appellant 
shows in his affidavit that his removal from active duty status substantially 
prejudiced preparation of his defense to the charges against him (J. A. 102). 

D. Appellant's removal from his position on January 8, 1954 consti- 
tuted an illegal denial to him of sick leave. Paragraph 9 of the Complaint 
alleges that when appellant was removed on the date above mentioned, he was 
on sick leave from his duties officially approved and supported by medical 
certificate and that his sickness continued beyond that date. Sections 204(a) 
and (b) of the Annual and Sick Leave Act of 1951 provide that an employee 
shall be entitled to sick leave with pay and that the sick leave provided for by 
this Act not used by an employee during any year shall accumulate and be 
available for use in succeeding years. (5 U.S.C. 2063, supra, p. 6-7) Under 
this Act, appellant was entitled to a continuation of his sick leave either until 
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his sickness terminated or until he had used all of his accrued sick leave. 

E. The Civil Service Commissioners are not necessary parties to 
this suit. It is doubtful, indeed, that they are even proper parties. This 
would seem to follow from the fact that this Court has heard and decided a 
number of cases seeking the identical relief sought by appellant in which the 
Civil Service Commissioners were not parties. Grasse v. Snyder, 89 U.S. 
App. D.C. 352 F(2) 35, Borak v. Biddle, 78 U.S. App. D.C. 374, 141 F(2) 
278; Money v. Anderson, 93 App. D.C. 130, 208 F(2) 34. 

In this case no relief against the Commission is prayed for and no 
procedural error in the proceedings before the Commission is complained 
of; error is asserted only as to actions taken within the Department of Justice. 
The Commission has made no decision binding upon the Attorney General 
precluding him from taking the action which appellant here seeks to have him 
take. The sole action of the Commission was, "It is recommended that no 
change be made in the personnel action of the Department of Justice effecting 


the discharge of Mr. O'Brien on January 8, 1954." (J. A. 58). This decision 
of the Board of Appeals and Review was affirmed by the Commission (J. A. 

64) By statute and applicable regulation (supra, p. 6 ) the Agency is 
required to comply with any recommendation by the Commission for correction 
of the Agency action. There is no requirement that the Agency adhere to its 
own decisions as to which, as in this case, the Commission has determined 


only that no corrective action will be ordered by it. 

No case has been cited which supports the appellee's position that the 
Civil Service Commissioners are necessary parties to this action. At least, 
the cases relied upon in the Court below do not provide such support. They 
are all cases in which the petitions requested affirmative relief against the 
Civil Service Commission. They all turned upon preliminary motions challenging 
the sufficiency of the process in the particular cases to obtain jurisdiction over 
the Civil Service Commission. Thus, in Blackmar v. Querre, 342 U.S. 512, 
an attempt was made to sue the Civil Service Commission, not the individual 
Commissioners, by service upon a regional officer of the Commission in 
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Louisiana. Whether the relief sought against the Commission could have been 
granted on the merits was not reached by the Court. For the purpose of a 
challenge to the jurisdiction, it was assumed that the relief could be granted 
and held that the Civil Service Commission could not be required to respond 
by such service. All of the other cases, with one exception, similarly arose 
outside the District of Columbia and were predicated upon attempted service 
upon the Civil Service Commission by serving a subordinate official. In each 
of them relief was prayed for against the Commission. ‘The exception is the 
case of Benenati v. Young, 95 U.S. App. D.C. 120 F(2) 383. That case was 
brought in the District of Columbia. The petition prayed relief against the 
Civil Service Commission, but the only person served was Mr. Young, the 
Chairman of the Commission. Whether the relief prayed for could have been 
granted against the Commission on the merits was not reached by the court. 
Upon a challenge to the jurisdiction, the court merely held that all of the mem- 
bers of the Commission were essential parties in any suit demanding relief 





against the Commission. 
Vil 


CONC LUSION 





It is respectfully submitted that for the reasons above stated the 
judgment of the court below should be reversed and the case remanded for 
| 
trial. | 


KEITH L. SEEGMILLER 
1616 Eye Street, N. W. 
Washington 6, D. C. 


Attorney for Appellant. 
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The Honorable Herbert Brownell, Jr. March 6, 1957 
Attorney General | 
Department of Justice ! 
Washington, D. C. | 


Dear Mr. Attorney General: 

I will appreciate it if you will refer to my letter to you dated September 18, 
1956, inthe matter of the appeal of Mr. Joseph F. O'Brien under the appli- 
cable Civil Service Laws and Reeulations including Section 14 of the Veterans 
Preference Act, and let me have at your earliest convenience all of the data 
and information fully described therein. Over five months has elapsed since 
I wrote you. : 

For the Department's information I prefer very definitely that all our dis- 
cussions in connection with Mr. O'Brien's case be carried forward as in the 
past through the exchange of formal communications. Thus, when reviews 
of the record at the level of The Commission and/or the Federal Courts be- 
comes necessary, there will exist no doubts meeceres as to our respective 
actions and views. | 

I am particularly encouraged by the good faith and administrative rectitude 
shown to date in this case by your new Assistant in charge of your Civil 
Division, Mr. George Cochran Doub. Let me state but two examples of his 
commendable work:-(1) Before Mr. Doub took over, eight letters were 
written between July 15, 1954 and April 17, 1956 to get us nowhere in our 
efforts to be provided with a copy of "item #3 of the 12-28-53 Burger to Rogers 
memorandum! I wrote you May 14, 1956 on the item and Mr. Doub by his 
letter of August 16, 1956 sent me the copy requested. He now has pending 
my request for a copy of the original of the item. (2) I asked by letter of 
May 14, 1956, that you issue and distribute official Departmental corrective 
documentation to promptly remove from the record of Mr. O'Brien, pursuant 
to the Commission findings of June 28, 1954 and March 5, 1955 charge #4 

of the Burger letter of September 4, 1953. Mr. Doub advised me by letter 


of May 31, 1956, that my request had been complied with, and I now have the 
required documentation. I confidently anticipate, Mr. Attorney General, that 
you will wish these demonstrations of good faith and administrative rectitude 
at the level of your Assistant in charge of your Civil Division to continue. 

On another front in Mr. O'Brien's case, we are witnessing substantial 
legal clarification. First we note that the U. S. Supreme Court in Roth vs. 
Brownell held on July 16, 1954 (215 Fed 2nd 500) that Attorneys of the Depart- 
ment of Justice do have all the rights of Civil Service Laws and Regulations. 
Mr. O'Brien's services were terminated January 8, 1954, and we now know that 
a number of his Civil Service rights were violated by the Department. Next 
we note that the U. S. Court of Claims recently in three successive cases in- 
terpreting the 30-day on the job provision of Section 14 of the Preference 
Act has found for the employee-veteran and judgments in their behalfs have 
not been taken via certiorari by The Solicitor General of the United States 
to the U. S. Supreme Court. Thus we have settled law out of the three cases, 
i.e., (1) Taylor vs. United States, 131 U.S. Crt Clms 387 decided April 5, 1955; 
(2) Kenny vs. United States, number 120-55 decided March 6, 1956, and (3) 
Armand vs. United States, number 1-52 decided July 12, 1956. The record 
on Mr. O'Brien's case is clear on the point involved in the three cases men- 
tioned. 

We have yet another substantial legal encouragement. Under date of 
January 16, 1957, the U. S. Court of Claims in the case of Washington vs. U.S. 
number 44-56 held under Section 14 of the Preference Act that the employee- 
veteran has the legal right to a "hearing” before his accusor. The Court there 
brushed aside all Commission and related proceedings and stated the language 
Congress had used was clar (sic) and unequivocal and that it meant just 
exactly what it said; and the Court accordingly entered judgment for the employee- 
veteran. In Mr. O’Brien’s case he timely, in writing, asked your former Assis- 
tant at the level of your Civil Division for the data required to answer the four 
petty charges and for a “hearing” as prescribed in Section 14 of the Preference 





Act. Mr. O'Brien was accorded at the level of the Civil Division nothing 
more than a pleasant chat October 9, 1953 with a Mr. George S. Leonard 
who had been appointed to the Department but a few days previously and 
as First Assistant to your then Assistant in charge of the Civil Division. 
In this Washington case we must now of course wait, before measuring 
its legal effects on Mr. O'Brien's case, for the final actions of The Solicitor 
General of the United States, and the U. S. Supreme Court in the event The 
Solicitor applies there for certiorari and his application is granted. 

It has also come to my attention that there is pending in the U. S. 
Circuit Court of Appeals for the District of Columbia the case of Mr. John 
J. McGinty vs. Brownell and Burger et al, number 13,568. In that case there 
are further, several very sharply defined propositions under Section 14 of 
The Preference Act, that are analogous to facets of record already, in Mr. 
O'Brien's case.. We therefore shall watch with much interest the final out- 
come of the McGinty case, particularly in connection with its ultimate legal 
effects on Mr. O'Brien's case. 

At paragraph 3 hereof I mentioned one instance where it had taken 
8 letters to get a copy of an item out of the Department records, which item 
was pertinent to Mr. O'Brien's case, in that it shows at the last two sentences 
of paragraph numbered one, that Mr. Heuser has removed from the official 
Department files in the Nakat litigation case, certain documents essential to 
an understanding of the Burger charge #1 of the latter's letter to Mr. O'Brien 
dated September 4, 1953.. Mr. O’Brien was entitled to the requested copy 
of the mentioned "item" the first time he asked for it by letter of July 15, 1954. 
I now attach Exhibit "A", which is self explanatory and in connection with the 
matter set out at paragraph 4 (b) of my letter to you dated September 18, 1956. 
The exhibit manifests that we have made 21 requests to be provided with a 
photostat copy of the original of the April 9, 1953 letter from U. S. Attorney 
Gilmore in the Nakat litigation. These 21 requests range over the period of 
September 23, 1953 and September 18, 1956. That letter is the very basis of 
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the Burger charge #2. And I feel constrained to believe that it too was in Mr. 
Bergers hands when he dispatched his letter of September 4, 1953 to Mr. 
O'Brien at Stillwater, Minnesota. I am not therefore impressed with the 
assertions of Mr. D. B. MacGuineas representing Mr. Burger before the 
Civil Service Commission May 24, 1954 when he stated "We don't have" the 
original letter. I say I am not impressed, in large measure because 
of the content of item number 11 on Exhibit "A". Mr. Doub, your present 
Assistant in charge of The Civil Division will I believe be much interested 
in these typical illustrations of lack of good faith and integrity in administra- 
tion of The Civil Division. It is my feeling I am not being in any degree un- 
reasonable in the request made in my letter of September 18, 1956 to you, 
namely that the Department produce the photo copies of the original letter 
of April 9, 1953 or retract the charge #2 of the Burger letter of September 
4, 1953 to Mr. O'Brien. I say it is my conviction my request is entirely fair, 
particularly in view of the numerous matters presented in writing to Mr. 
George S. Leonard over the several past months with reference to irregulari- 
ties of integrity displayed by Mr. M. M. Heuser, no longer with the Department. 
If you wish I will have the items listed for Mr. Doub's personal information 
and actions. 

When you transmit to me the data I have asked for in my letter to 
you dated September 18, 1956, request is made that you kindly: - (1) let me 
know the date of the Department's termination of the services of Mr. M. M. 
Heuser, and (2) let me have the data clearly described at the last two sen- 
tences of the last paragraph of the attached copy of a letter by Mr. O’Brien 
to Mr. George S. Leonard, Acting Chief, Civil Division under date of June 18, 
1954 (Exhibit "B."). 

I would appreciate a reply at your earliest convenience. 

Sincerely yours, 


Hubert H. Humphrey 


Encl (2) 
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CHRONOLOGY ON DIRECT AND/OR IMPLIED REQUESTS TO THE 
DEPARTMENT OF JUSTICE AND/OR U.S. CIVIL SERVICE COMMISSION 
TO PROVIDE MR. JOS. F. O'BRIEN WITH A PHOTO COPY OF THE ORIGINAL 
LETTER APRIL 9th 1953 (which will show all mail receiving date stamps and 
related notations appearing on the face thereof) from US Attorney P. J. Gil- 
more at Juneau, Alaska, in the litigated case of Nakat Corp and 38 Ins Cos vs 
United States, and 2 related cases. (This letter is the backbone of the "Burger" 
charge #2 to Mr. O'Brien in the formers letter of 9- 4-53 at Stillwater, Min- 


nesota) | 

1. Memo 9-25-53 from Mr. O'Brien to Mr. Warren E. Biker Ass't Att'y Gen'l 
2. Memo 10-5-53 (Supplemental) from Mr. O'Briento " x 
3. Memo 10-6-53 from Mr. O'Brien to Mr. Burger with $5 to pay for photo copy. 
4. Memo 10-7-53 " ‘ (see par # 2 thereof) 

5. Memo 10-8-53 " Us hy as (see par # 2 thereof) 

6. Memo 10-9-53 " tt a e (see par # 1 thereof) 

7. Memo 10-12-53 " J S (see par # 4 thereof) 

8. Memo 10-14-53 " "s " a | 

9. Memo 10-10-53 " ve Mr. Burgers ist’ Asst G.S. Leonard with 


copy of JFO'B affidavit of 10-15-53 par # 3 pete with copy to 
U. S. Senator Hubert H. Humphrey. 

Memo 10-23-53 from Mr. O'Brien to Mr. Burger, Ass't Att'y Gen'l and call- 
ing latters attention to Mr. O'Brien's memos of 9-25-53 and 
10-6-53. (By letter of 10-26-53 Burger writes JFO'B he can't find 
the original of the Gilmore letter of 4-9-53) 

11. Memo 1-4-54 from Mr. O'Brien to Mr. Burger, Ass't Att'y Gen'l calling 

latters attention to content of last par of the Heuser memo of 
5-14-53 to Mr. Burger and stating ''There are attached -- papers 
from the file in the subject case---. On some--there appears long- 
hand notes and comments of Mr. O'Brien." | 

12. Memo 1-5-54 from Mr. O'Brien to Mr. W. E. Burger, Ass't Att’y Gen'l 
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13. Letter 1-11-54 by Ms S 6 Assit G.S. Leonard 
(par #5) 
14. Letter 1-27-54 by " (Reg Mail #566,385) to Mr. Burger, Ass’t 


Att'y Gen'l and calling his att to fact he had not replied to JFO'’B 
memos of 1-4-54 and 1-5-54. 

15. Letter 3-26-54 by Mr. O'Brien to Mr. Burger, Ass't Att'y Gen'l calling 
latters att again to fact he had not replied to JFO'S memos of 
1-4-54 and 1-5-54. (Copy to U. S. Civil Service Commission) 

16. Letter 4-24-54 by Mr. O'Brien to Mr. W. E. Burger, Ass't Att'y Gen! 1 

17. Letter 4-30-54 “ | 

18. Letter 5-15-54 cs J ~ “ 

19. Test'y 5-24-54 by Mr. D. B. MacGuineas (Burgers Office) at Civil Service 
Comm hearing, stating "We dont have" the original of the Gilmore 
letter of April 9, 1953. ! 
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20. Letter 6-24-54 by Mr. O'Brien to Mr. Burgers Ist Asst G. S. Leonard. 
21. Letter 9-18-56 by Senator Hubert H. Humphrey to The Att'y Gen'l 
(Brownell) 


(Note for JFO'B inf: cpy items 4,5,6,7,9,13,19 are in your 
“Leonard chat 10-9-53. Also therein copy of your 1-25-54 
memo to Chief Law Officer, U. S. Civil Service Commission 
with copy JFO'B memo 10-16-53 to Leonard, also copy 
JFO'B letter to Leonard 1-11-54 with enclosure) 


(EXHIBIT "A") 


Mar. 19, 1957 


Honorable Hubert H. Humphrey 
United States Senate 
Washington 25, D. C. 


Dear Hubert: 

Your letter of March 6 to the Attorney General has been referred to 
me for reply. I regret very much that you do not care to talk with me about 
Mr. O'Brien's case, as I suggested in my letter of October 12, 1956, because 
I think that would be more helpful to both of us than repeated correspondence. 

I do not know whether Mr. O'Brien has informed you that the Civil 
Service Commission on June 29, 1955, denied his application to reopen and 
reconsider the decision of the Commission's Board of Appeals and Review 
holding that the Department's action in dismissing Mr. O'Brien was proper 
in all respects. Since that ruling by the Commission terminated Mr. O'Brien's 
case, I cannot see any justification for diverting our staff from their regular 
duties to search the files to respond to further requests for material in Mr. 
O'Brien's case. This seems particularly so since we have already responded 


to an extraordinarily large number of requests for such material. 
With best regards, 


Sincerely, 


WILLIAM P. ROGERS 
Deputy Attorney General 





UNITED STATES 
SENATE 
COMMITTEE ON AGRICULTURE AND FORESTRY 


February 4, 1958 


Mr. Joseph F. O’Brien 
320 North 2nd Street 
Stillwater, Minnesota 


Dear Joe: 

I want you to see the reply I have just received from the Civil Service 
Commission. Very frankly, we seem to be up against a stone wall both at 
Justice and at the Commission, and it appears that we have wrung out of both 
agencies about as much as they are going to give. : 

It would seem that the next step would have to be in the courts. Do 
you agree? | 

Best wishes. 

Sincerely yours, 
/s/ Hubert H. 


Hubert H. Humphrey 


Thursday . 
January 23, 1958 


Mr. W. P. Rogers 
Attorney General Designate 


(1) You will recall that yesterday at the Senate Judiciary Committee 
session On your nomination The Chairman publicly asked if I wished to testify 
in opposition to you. I stated an emphatic "no". I have only a bare suspicion 
as to who may have planted any such thot with The Chairman, Senator Eastland. 

(2) Your frankness and happy cooperative attitude as the Senators 
questioned you foreshadows for you I sincerely believe an unusually successful 
and constructive tenure in office as Attorney General of The United States. 

The Senators expressed much satisfaction 0n hearing you testify that there 








8 


would be some substantially new attitudes at several areas in The Department 
methods and activities. As I sat and heard you testify I too felt much encouraged. 
I say that as a former employee of over 20 years at The Department. 

(3) It is my feeling you would want to know now that you can in your 
new position and under your announced new policy of removing unwarranted 
restrictions on disclosures in matters of public business now make the 
Junior Senator from Minnesota, Senator Hubert Humphrey, a pleased person 
if you will take the action he asked for at paragraph 7 of his letter of March 


6, 1957 to your predecessor. Said paragraph has been marked for your ready 


reference, in the photo copy attached hereto and with photo copy of your reply 
to the Senator under date of March 19, 1957. I am satisfied that you will agree 
that there can be no sound jusitifcation for the refusal of the Civil Division to 
refuse to produce the photo copy of the original letter of April 9, 1953 or else 
take action to withdraw the charge based on that letter. 

Cordially and respectfully 

/s/ Joseph F. O'Brien 

Joseph F. O'Brien 


320 N. 2nd Street 
Stillwater, Minnesota 


OFFICE OF THE ATTORNEY 
GENERAL 


Feb. 10, 1958 


Mr. Joseph F. O'Brien 
320 N. 2nd Street 
Stillwater, Minnesota 


Dear Mr. O’Brien: 

Tam appreciative of your letter of January 23. I regret, however, 
that it is not possible for the Department to furnish you with a photostatic 
copy of the original letter of April 9, 1953, which was involved in the charges 
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against you, because the original of that letter cannot be located in the De- 
partment's files. The Department has previously advised both you and 
Senator Humphrey of this fact. | 

Sincerely, eae 

/s/ William P. Rogers 

Attorney General. 


January 15, 1958 

Mr. Harris Ellsworth | 
Chairman 
Civil Service Commission 
Washirg ton, D. C. : 
Dear Mr. Elisworth: : 

Thank you for your letter of November 18, 1957, with reference to 
my continued efforts to bring about, without resort to litigation, a fair and 
legally proper administrative settlement in the matter of the dismissal of Mr. 
Joseph F. O’Brien by the Department of Justice. : 

It is my conviction that if you will but allow your general counsel 
as I asked in my letter of October 1, 1957, to you, to consider the clearcut 
legal propositions extant in Mr. O'Brien's case and which I have submitted 
to you, a prompt and just settlement of this case can be made. It is my position 
that the Commission has a responsibility to fairly adjudicate these cases under 
Section 14 of the Preference Act and thus make unnecessary the protracted 
for 5 to 7 years litigation seemingly required for final decisions in the Fed- 
eral Courts. The facts in this case are too clear to require Federal Court 
litigation. | 

In paragraphs two and three of your letter of November 18 you refer 
to the content of a letter of December 29, 1955, to me by former Chairman of 
the Commission, Mr. P. Young, denying that Mr. O'Brien was entitled under 
Section 14 of the Preference Act to a hearing before Mr. W. E. Burger-personally, 
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as Mr. O'Brien had timely and in writing requested. The U. S. Supreme 
Court in the Ody Washington case, cited in my previous letter, decided that 
very point in the affirmative October 14, 1957. It necessarily follows that 
one of the substantial procedural rights guaranteed to Mr. O’Brien by Section 
14 of the Preference Act was violated. The Supreme Court squarely ruled 
on the proposition of law involved. Mr. Young, had of course no way of know- 
ing that his view would, on reaching the Supreme Court, be cast aside. Under 
all of these circumstances, I request that The Commissioners reconsider the 
content of paragraph four of my letter of November 8, 1957, and make now 
timely application of the Supreme Court decision in the Washington case to 
the facts extant in Mr. O'Brien's appeal under Section 14 of the Preference 
Act. — 

Additionally I request the Commissioners and ask for a specific legal 
ruling thereon, that the Supreme Court decision of October 14, 1957, in 
Watson vs U.S. #161 Oct Term 1957 granting the petition for certiorari, 


vacating the Court of Claims judgment, and remanding the case to that Court 
for consideration in the light of its (the U.S. Sup Crt) decision in Service vs 

Dulles 354 US 363, June 17, 1957, is not only in point in Mr. O'Brien's case, 
but it is a clearly controlling one that the Commission may not properly and 


legally avoid or ignore. That case lays down the inflexible rule that the 
Commission must observe its own Regulations properly issued. One set of 
pertinent facts on that point in Mr. O'Brien's case is set out at paragraph 
37 of the draft of a complaint I sent you heretofore and which you have in 
the Commission file for ready reference. 

Sincerely yours, 


Hubert H. Humphrey 
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UNITED STATES CIVIL SERVICE 
COMMISSION 
WASHINGTON 25, D. C. 


February 3, 1958 


Honorable Hubert H. Humphrey 
United States Senate 


Dear Senator Humphrey: | 

I have your letter of January 15, 1958, relative to the removal of Mr. 
Joseph F. O'Brien from a position with the Department of Justice on January 
8, 1954. : 

Your letter states that the Commission "has a responsibility to fairly 
adjudicate these cases under Section 14 of the Preference Act." I agree whole- 
heartedly with this statement and wish to point out again, as I did in my letter 
of November 18, 1957, that Mr. O'Brien's case has been reviewed at every 
appellate level in the Commission. Mr. O'Brien exhausted the administrative 
remedy provided by section 14 of the Veterans’ Preference Act more than 
two years ago and I have no reason to feel that his case was not adjudicated 
“fairly” at that time. | 

I am advised that during the processing of Mr. O'Brien's case con- 
sideration was given to the requirement in section 14 that an employee may 
answer charges “personally."" Mr. O'Brien was accorded that right and made 
his answer "personally" to the First Assistant to the Assistant Attorney Gen- 
eral. With respect to the submission that Mr. O’Brien was not given the 
reasons for his removal, I can do no more than refer you to the Department’s 
decision letter to him dated January 5, 1954. That letter indicates clearly 
that the reasons for the removal were the charges preferred in the September 
4, 1953, notice of proposed action. : 

Sincerely yours, : 


Harris Ellsworth 
Chairman ! 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14, 896 


JOSEPH F. O'BRIEN, : 
Appellant 

Vv. | 

WILLIAM P. ROGERS, | 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S REPLY BRIEF 


This reply brief is for two purposes. The first is for correction 
of a series (a) of unfair and unjustified innuendoes, (b) carefully selected and 
partial statements and (c) several statements which are wholly and totally erron- 
eous, in the Appellee's brief. The second is consideration of recent decisions 
of this Court now cited by appellee, but not heretofore relied upon by him. 


A. | 

1. In his statement of facts at page 1 of the brief, appellee would apparently 
have this Court understand that appellant was removed from his position "because 
of your failure to perform in a satisfactory manner the duties of the position 
occupied by you in the Civil Division." Such a statement is not only wholly untrue, 
but is markedly unfair. It should have no place in the argument here, and appellee's 
resort to it would seem to be explainable only as an attempt to gain unjustified ad- 
vantage. The quoted material was not resorted to in the Court below, and, had it 
been invoked by appellee there, the record would have been made to demonstrate 
beyond any doubt the untenable nature of such an argument. On the contrary, there is 


enough in the record here to support the position of appellant. 
i 














This material which appellee has referred to is taken from the first paragraph 
of the letter of charges upon which appellant was removed from his position. (J. A. 
9-10). Before the Civil Service Commission, appellant urged that, by reason of 
this language, it appeared that his removal from his position was in reality on 
a claim of inefficiency, that there was no proof whatever in support of such a 
charge, and that in any event any such charge was not set forth specifically and 
in detail as required by the statute. It was shown before the Civil Service Commis- 
Sion, as it is shown here by appellant's affidavit, that during more than 25 years of 
service as an attorney for the Government appellant had never been given an efficien- 
cy rating of less than satisfactory. (J.A. 97). Thus, appellee was faced with the 
choice, on one side, of admitting invalidity of any such charge for lack of specificity 
and detail, and lack of proof to support it, or, on the other side, of abandoning the 
charge. He chose the latter, and the action of the Commission reflects that choice. 
Its decision stated "The appellant objected to the specificity of the first paragraph 
of the notice of proposed action, however, this is merely an introductory paragraph 
and as the body of the notice contains the specific and detailed reasons for the action 
proposed, there is no defect in this respect."" (J. A. 59). 

If appellee insists here that the language about appellant's inefficiency is ap- 
propriate for consideration by the Court, appellant must renew the objection which 
he made before the Civil. Service Commission that this charge is not specific and 
in detail and is not supported by any proof whatever. Development of any issue 
on this point, if, as now appears for the first time, appellee desires to make it an 
issue, is a matter for trial, may not properly be disposed of on motion for summary 
judgment. The point possibly is, therefore, an additional ground for reversal in 
this case and remand for trial. 

2. The first few lines at the top of page 3 of appellee's brief are apparently 
designed to convey the false impression to this Court that appellant had full access 
to the complete files of the Department prior to his answer to the charges. As 
pointed out in his opening brief, the appellant has not seen the original of the letter 
from the U. S. Attorney dated April 9, 1953 at any time since the charges against 
him were filed. .He was provided only a copy of the memorandum by one Heuser 





| 
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in August, 1956, and then only under insistent demand from Senator Humphrey 
(J. A. 65, 99). Appellant has not seen the original of-a pertinent memorandum 
from himself to Mr. Heuser, relative to Charge 3, or his application and the 
Doctor's certificate for his sick leave (J.A. 99). An important telegram repeat- 
edly requested by appellant was provided only near the close of the proceedings 
before the Civil Service Commission after production of it had been repeatedly 
refused by appellee. (J.A. 100). With respect to footnote 2 at page 3 of appellee's 
brief, it is enough that the affidavit of appellant asserts that another document de- 
manded by him was not produced. Ona motion for summary judgment, no further 
showing is required. Only a trial would produce a full and complete record on 
these propositions. 

3. In a footnote at the bottom of page 3 of his brief, appellee claims a lack 
of proof that the original letter of April 9, 1953 was available to Mr. Burger when 
he signed the charges against appellant. He says that the appellant only "assumed" 
this fact. Appellant has assumed this fact on several occasions under circum- 
stances normally requiring denial if it were not true. (J. A. 29, 34, 77-78, 80). 
Such an assumption has been made in the Department, in the Civil Service Com- 
mission, in the Court below and finally in this Court. Appellee has not denied 
the fact and appellant asserts the correctness of it. In view of the circumstances 
justifying appellant's assumption, ordinary fairness would dictate that appellee 
take some position on this point, and his failure to do so pny supports an 
inference that the assumption is true. 

4. In the second paragraph at page 3 of his brief, snclace states that appel- 
-lant was given a photostatic copy of the original of the letter of April 9, 1953. 
The normal implication, apparently intended to flow from this statement, is most 
unfair and misleading and untrue. Counsel for the appellee well knows that the 
matter of importance to appellant regarding said letter consisted of longhand notes 
made by appellant thereon showing the exact reasons for the course of action he 
took regarding the letter. From the very beginning appellant has asserted that 
these notes would have provided a complete refutation of charge No. 2 in the letter 
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of charges against him. (J.A. 10). On this point there is no misunderstanding; 
nor is there any misunderstanding that appellant was never provided either the 
original letter of any copy thereof with his notes on it. Appellee's language on 
this point, referred to above, is explainable only upon the view that he would have 
this Court think that appellant was provided what he asked for. 

5. At the bottom of page 3 of his brief, appellee points out that initially appel- 
lant was not given a copy of a memorandum written by his supervisor, Heuser, to 
Mr. Burger. Appellee then states that later a copy of such memorandum was given 
to appellant through Senator Humphrey. He then goes on to state that "subsequently" 
Mr. Burger recommended to the Attorney General that appellant's employment be 
terminated. This is shockingly untrue. Mr. Burger made his recommendation 
on December 28, 1953 (J. A. 94). The memorandum was provided to Senator 
Humphrey August 16, 1956. (J.A. 66-67). 

6. Footnote No. 2 at page 3 of appellee's brief quotes a statement out of con- 
text to invoke a distorted and even untrue impression. Appellee's counsel well 
knows that the statement he quotes was made at the close of the hearing before 
the Civil Service Commission in summary of the record as made, which did not 
include documents repeatedly requested throughout the hearing but not produced 
by the appellee. Even the limited extracts from the transcript provided by appellee 
show continuing insistence by appellant that the documents be provided. Thus, at 
page 66 of the transcript of the hearing before the Commission, the belatedly pro- 
duced telegram was again referred to. (J.A. 71-72). At pages 123 and 124 of 
the Commission transcript, the letter of April 9, 1953 was still demanded. (J.A. 
72-73). The sentence now quoted by appellee appears at page 259 of the Commission 
transcript, as stated above, at the time of summing up the evidence which had been 
placed in the record. 

But appellee's claim of support for his position in the proceedings before the 
Commission is only another argument for trial in this case rather than disposition 
of it on Summary judgment. He seeks advantage from an area that should be ex- 
plored fully and can be so explored if this case is remanded to the District Court 
for trial. 


, 


) | 
In this same footnote (note 2 at the bottom of page 3) appellee asserts that 


the record does not show any written request for appellant's memorandum to his 





Supervisor, Mr. Heuser. Appellee concedes that requests for this document 
are alleged to have been made in appellant's affidavit (see J.A. 99). What more 
is expected to be in the record on motion for summary judgment? Allegations in 
an affidavit setting forth the facts that can be provided in the event of trial are 
sufficient for this purpose. An indication of what can go in the record in the event 
of trial is shown in the supplemental appendix to appellant's opening brief. What 
appellee is really urging is that he can have the benefit of summary judgment for 
lack of proof, which is appropriate only attrial, and he does this in the face of his 
resistance to appellant's demand for a trial. ! 
7. In footnote 5 at page 8 of appellee's brief, his counsel would seem to hope 





to gain some advantage from the fact that appellant's counsel attributed honesty 
and sincerity to the Department of Justice. The statement here quoted merely 
disavowed any claim, at that time, that the Department intentionally tried to 
hamper appellant unfairly in his defense, or that an implication of dereliction 
was intended, at that time. It is surprising that even such passing remarks of 
courtesy during the course of a hearing are thus seized upon, out of context, to 
gain an advantage by unfair innuendo and implication. It is plain, we believe, 
that if appellee finds anything in the transcript of the proceedings before the Civil 
Service Commissim which he thinks is helpful to him, the total transcript should 
be examined in the course of the trial of the case, and resort to isolated extracts 
from it for summary judgment purposes may not be permitted. 

8. Footnote 9 at page 10 of appellee's brief seems clearly to be an attempt 
to befog the issue. Appellant has not disclosed in this case any outside earnings 
since he was removed from his position for the simple reason that the matter is 
neither called for nor appropriate in this proceeding. Appellant's entitlement to 
any back salary is not in issue here, and therefore the fact of how much he may 
have earned since his removal from his position is wholly irrelevant. Laches is 
' an affirmative defense, and there can be no issue regarding it unless it is pleaded. 
Here again, appellee seeks to avoid trial of a contested issue and yet to get the 
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same advantage he would have if it were tried and decided in his favor. It is 
startling that appellant is accused in said footnote 9 of attempting to create a 
genuine issue of fact with respect to back salary when appellant has steadfastly 
taken the position that no such issue can be involved in this case. The heart of 
appellant's position on this point is that appellee be required to plead his defense 
of laches so that appellant can answer it and thereby raise for trial whatever 
issues may properly be raised. 

9. A curious inconsistency arises between two separate parts of appellee's 
argument. At pages 9 and 10 he endeavors to put to one side appellant's argument 
that in a series of cases relied upon by appellant, the opinions must be read in 
the light of the records upon which they are based. Appellee would reject our 
assumption that the Court decided only the points raised by the pleadings and cid 
not go further to decide additional points which might have been but which were not 
raised. Appellee asserts in effect, that such additional points, though not raised 
by the pleadings, must necessarily have been decided and, therefore, that the 
cases support his position. 

Conversely, at page 12 of his brief, appellee argues that Grasse v. Snyder, 
Borak v. Biddle and Money v. Anderson are to be distinguished on the ground that, 
although the Civil Service Commissioners were not parties in those cases, such cases 
have no value as precedent here because the point was not considered by the Court. 
It is frankly admitted that the Court did not expressly decide in any one of these 
three cases whether the Commissioners were necessary parties to the suit. How- 
ever, if, as appellee claims they were necessary parties, and, therefore, that 
failure to join them was jurisdictional, there is special ground for the view that 


the matter was likely considered by the Court although not discussed in the opinion, 


because jurisdiction or lack of it was basic to any decision. 

10. Infootnote 15 at page 16 ofhis brief, appellee endeavorstosupporttheauthority ., 
which he exercised in placing appellant on annual leave during the notice period on the ground 
that to have retained him on active status would have resultedin "damagetoGovernment + 


property or may be detrimental to the interests of the Governmentor injurious to the employee 
7 x 





7 


or his fellow workers or the general public. '' There is no support in the record 
here nor in the record before the Civil Service Commission nor in the Department 

of Justice for any such position. It has never been claimed that any such damage 
would in fact result or that there was ever any finding that such damage would result. 
This position of appellee rests, at best, upon an exception to the usual procedure, 
but he has thus far made no attempt whatever to bring himself within the exception. 
If any such point as that is intended to be injected into this case, let defendant 

plead it in an answer to the complaint and prove it in the course of trial. It can- 


not properly be raised for the first time in the Court of Appeals without any record 


to support it. 


B. 


In his brief (p. 12) appellee cites the recent decision of this Court in Hicks v. 
Summerfield, - U.S. App. D.C. - 261 F(2) 752, as support for his position that 
the Civil Service Commissioners are necessary parties to this suit. That case 
has not heretofore been cited by. appellee or considered by appellant. 

The Hicks case illustrates clearly the exact ground upon which the present 
case differs from all of the cases cited by appellee on this point. In the present 
case, no action of the Civil Service Commission is complained of and no relief 
against the Commission is prayed for. Indeed, so far as the instant case is con- 
cerned, the Commission took no action. It merely “recommended that no change 
be made in the personnel action of the Department of Justice effecting the discharge 
of Mr. O'Brien on January 8, 1954." (J.A. 58). This was affirmed on appeal. 

(J. A. 61, 64). As pointed out in our opening brief (p. 26), the statute and regula- 
tion require Agency compliance with any corrective action recommended by the 
Commission. But when, as in the present case, no corrective action is recom- 
mended, the Commission decision has no binding effect upon the Agency whatever. 
Appellant here complains only of the action of the Department in removing him; 
the Civil Service Commission neither removed him nor imposed any restraint or 
condition preventing restoration of him to his position. : 
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Just the opposite was the situation in Hicks v. Summerfield. The opinion 
points out, "It is conceded that the Civil Service Commission directed the 
removal action complained of."' The ruling in the case which followed the above 
quotation was, "Under the circumstances of this case the Civil Service Commis- 
Sioners were indispensable parties. '' (emphasis supplied) 
The more recent decision of this Court in Bovard v. Young, etal. (No. 14, 660 
decided March 19, 1959) describes the Bovard case as "identical" with the Hicks 
case. The identity is readily apparent upon examination of the record in the Bovard 
case. The complaint there alleges a conspiracy among the Agency head and the 
three members of the Civil Service Commission improperly and illegally to recon- 
sider and set aside a decision by the Board of Appeals and Review in favor of 
plaintiff. A declaratory judgment was prayed for that the action of the Commission 
in setting aside the decision of the Board was illegal and void. Obviously, the 
Commissioners were necessary parties in a proceeding of that character; but that 





was a circumstance vastly different from the situation in the instant case. 
Litigants have some responsibility not to sue recklessly and indiscriminately; ; 
there are prohibitions against malicious prosecution. Not seeking any relief 
against the Commissioners, appellant did not join them. Appellee has not identified 
any interest of the Commission involved in this case. If there is any reason why the 
relief prayed for by appellant against the appellee cannot be granted without joining 
the Commissioners, the appellee has thus far failed to state it. We believe there 
is no Such reason. | 
But, if we are wrong in the foregoing, and the Commissioners are necessary 
parties, then (with reference to this point) the case should be remanded to the ’ 
District Court with leave to join the Commissioners. This would involve little 
if any, delay since no answer has been filed by the appellee. In any event, appellee 
is in no position to complain of delay, at least so far as back salary is concerned. 
A suit for back salary filed by appellant in the Court of Claims (O'Brien v. United 
States, No. 146-58) was filed on April 4, 1958. The Government has not as yet 


answered in that case, but, over appellant's objection has obtained an order suspending 
1 
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proceedings there. If the Government wants a trial on the issue of back salary, 
it can have it in the Court of Claims as promptly as the appellee elects to go 
forward in that court. | 





KEITH L. SEEGMILLER 


1616 Eye Street, N. W., 
Washington 6, D. C. 


Attorney for Appellant. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


JOSEPH F. O'BRIEN 
7501 Blair Road, N. W. 
Washington, D. C., 


Plaintiff, 


v. Civil Action No. 799-58 
WILLIAM P. ROGERS 

Attorney General of the United States 
Department of Justice 

Washington, D. C., 
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Defendant. 


COMPLAINT FOR ILLEGAL SEPARATION FROM GOVERNMENT SERVICE 


1. The jurisdiction of this Court is invoked under the provisions of Sec- 


tions 1331, 2201 and 2202 of the United States Code. 

2. The plaintiff is a citizen of the United States and a resident of the 
State of Maryland. The defendant is the Attorney General of the United States 
and is sued in his official capacity. 

3. The plaintiff is an honorably discharged veteran of World War II and 
as such entitled to all the protections provided by the Veterans Preference 
Act of 1944. On September 4, 1953, for a long time prior to that date, and 
thereafter until January 8, 1954, the plaintiff held a position in the Classified 
Civil Service of the United States designated as Attorney, GS-13, in the Tort 
Claims Section, Civil Division, United States Department of Justice. At all 
times here pertinent plaintiff's duty headquarters was at Washington, D. C. 

4. On August 19, 1953, one Warren E. Burger, then Assistant Attorney 
General in charge of the Civil Division, U. S. Department of Justice, notified 
plaintiff orally of his (Burger's) decision to terminate plaintiff's service in 
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the Department, if possible by voluntary resignation, which was requested, but 
if not, by involuntary removal. Plaintiff's decision as to whether he would 
resign was required to be submitted to Burger within two days, by August 21, 
1953. Plaintiff submitted his decision not to resign in a memorandum dated 
August 21, 1953, a true and correct copy of which is attached hereto as Exhibit 
A and made a part hereof. At the time of the said oral notice on August 19, 
1953 and at other times, plaintiff requested an opportunity to discuss with 
Burger, the said decision to terminate his service, but this request was then 
and at all times thereafter denied and plaintiff has never been afforded an 
opportunity for such discussion or for consideration of the matter in any 
manner with Burger personally. | 

5. On September 8, 1953 plaintiff received in the mail a letter from 
Warren E. Burger dated September 4, 1953, a true and correct copy of which 
is attached hereto as Exhibit B and made part hereof. Said letter consists of 
a proposal to remove plaintiff from his position in the Department of Justice, 
a statement of reasons in support of the proposal and notice regarding plain- 
tiff’s right to answer. Plaintiff has never received any other or additional 
statement of reasons for his removal from his position. When plaintiff re- 
ceived said letter he was in Stillwater, Minnesota on vacation. 

6. On September 12, 1953 the plaintiff, still at Stillwater, Minnesota, 
made partial reply to Burger's letter of September 3, 1953, giving notice there- 
in that full and final reply could not be made until plaintiff returned to 
Washington, D. C. and obtained access to pertinent relevant data, essential 
to complete answer. For the most part such essential data was contained in 
the case files in the Department of Justice in the cases referred to in the letter 
of charges (Exhibit B). Plaintiff returned to his office in Washington, D. C. 
on September 14, 1953 and endeavored to obtain access to said essential data 
to make a complete reply to the charges against him, but he was denied access 


to the files pertaining to the cases mentioned in the letter of charges, and he 
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has not, therefore, obtained information necessary to answer the charges. 
Particularly plaintiff has not been allowed to inspect the original of a letter 
from the District Attorney in Alaska pertaining to the Nakat Packing Corpora- 
tion case referred to in the charges against him. Certain notes on the original 
of said letter would have fully refuted the second numbered charge in the letter 
(Exhibit B). Further in particular, plaintiff was denied inspection of certain 
inter-office memoranda, highly derogatory of plaintiff but relied upon by the 
Agency in its decision to remove him, although plaintiff had no opportunity to 
refute it. Such denial to plaintiff of access to files and records and failure 

to provide to plaintiff specific records demanded by him was deliberate, 
arbitrary and capricious and without any cause or reason except that of pre- 
venting plaintiff from making effective answer to the charges against him. 

7. On numerous occasions between September 8, 1953 and January 8, 1954 
plaintiff demanded from Warren E. Burger that plaintiff be given an opportunity 
to answer the charges personally before Burger or before any other officer 
having authority to consider his answer and make decision thereon. However, 
all such demands were denied and plaintiff never had an opportunity to answer 
the charges against him personally before any official having authority to act 
in the premises. 

8. Plaintiff was required by official order of Warren E. Burger to take 
annual leave and remain away from his office during extensive periods of time 
between September 4, 1953 and January 8, 1954. This was wholly involuntary 
on plaintiff's part and over his objections. No statement of reasons for not 
retaining plaintiff on active duty status was made part of the record of plain- 
tiff’s case. 

9. Plaintiff was removed from his position, effective at the close of 
business on January 8, 1954 in accordance with a letter dated January 5, 1954 
from William P. Rogers, a true and correct copy of said letter being attached 
hereto as Exhibit C and made part hereof. Plaintiff has never received any 


F << 
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notice of decision on his answer or statement of reasons for his removal from 
his position except as contained in said Exhibit C. | 

10. At the time plaintiff was removed from his position on January 8, 
1954 plaintiff was on sick leave from his duties which was officially approved 
and supported by Medical Certificate. Plaintiff was in fact ill at that time and 
his illness continued beyond that date. ! 

11. The action of Mr. Rogers in removing plaintiff from his position as 
shown by Exhibit C, attached, was in fact rested in part upon a claim that 
plaintiff was inefficient in the performance of his work although no charge 
of inefficiency was ever presented to plaintiff in writing, specifically and 
in detail. Said action was also based upon a partial record in that papers 
bearing directly upon the issue for decision against plaintiff were not sub- 
mitted to the said Rogers. : 

12. Upon appeal by plaintiff to the United States Civil Service Commission 
from the action of William P. Rogers removing him from his position the Com- 
mission ruled (a) that the first paragraph of the letter of charges (Exhibit B 
attached) was merely introductory and not properly to be considered as part 
of the statement of reasons for plaintiff's removal, (b) that reason numbered 
4 in said Exhibit B was not sustained by the evidence, and (c) that "a discharge 
premised upon reasons severally does not fail when one such reason is found 
invalid." Upon these rulings among others, the action of the Department of 
Justice in removing plaintiff from his position was affirmed. 

13. Decision to remove plaintiff from his position was made by Warren 
E. Burgerand approved by William P. Rogers upon a record from which vital 
and important evidence favorable to plaintiff had been withdrawn without 
plaintiff's knowledge or consent, and which contained evidence seriously ad- 
verse to plaintiff, to which plaintiff was denied opportunity to reply. The evi- 
dence favorable to plaintiff which was removed from the record and at all 
times withheld from the plaintiff was the original of a letter from the United 


States Attorney in Alaska, dated April 9, 1953 referred to in paragraph 6 
hereof, and in charge numbered 2 in Exhibit B, attached. The evidence 
adverse to plaintiff, at all times withheld from plaintiff and the Civil Service 
Commission, except as hereinafter stated, was a memorandum dated Septem- 
ber 29, 1953 from plaintiff's immediate superior, M. M. Heuser, referred to 
in paragraph 6 hereof and frequently referred to in the record of this case as 
item #3. On numerous occasions from September 23, 1953 to the present time, 
plaintiff has demanded both from the Department of Justice and the Civil 
Service Commission that true and complete copies of these documents be 
made available to him. Upon information from the Civil Service Commission, 
plaintiff believes and therefore asserts that neither of said documents was 
ever provided to the Commission. The Department of Justice has not pro- 
vided the copies to plaintiff as he demanded. However, subsequent to decision 
in this case by the Civil Service Commission, it did provide a copy of a 
partial copy of said item #3 which disclosed that the said letter from the 
District Attorney in Alaska was deliberately removed from plaintiff's file 
after the proposal in September, 1953: to remove him from his position. 

14. The Civil Service Commissioners denied plaintiff's appeal on June 29, 


1955. However, the Commissioners may, in their discretion when, in their 


judgment, such action appears warranted by the circumstances, reopen and 


reconsider any previous decision. Promptly after June 29, 1955 plaintiff gave 
notice to the Commissioners of his request for reconsideration on the ground 
that the documents referred to in paragraph 13 above, had not been but should 
be available to the plaintiff and to the Commission before final action in the 
case. Thereafter until January, 1958 plaintiff diligently and continuously but 
without success endeavored to obtain said documents. Thereupon, in January, 
1958 the Civil Service Commissioners were requested to reopen and reconsider 
the case by reason of new evidence, namely, a copy of a partial copy of said 
item #3 and confirmation that the letter of April 9, 1953 was deliberately re- 
moved from the file and deliberately withheld contrary to Department 





representations to the Commission at times prior to the Commission decision. 
Such reconsideration was finally denied on February 3, 1958. 

15.. At all times from September 8, 1953 to the present time plaintiff has 
actively pursued his administrative remedy to the full knowledge of the Depart- 
ment of Justice, but he has been prevented from perfecting it by continuing 
failure of the Department of Justice to provide pertinent documents as aforesaid. 
Said failure by the Department was wilfull and arbitrary and in bad faith and 
for the sole purpose of withholding and concealing evidence having a direct and 
important bearing on the question of whether plaintiff was improperly removed 


from his position. 


WHEREFORE, the plaintiff prays: 


1. That the process of this Court issue requiring the defendant to appear 
and answer the exigencies of this Complaint. | 


2. That an order be entered herein adjudging that removal of plaintiff 
from his position as Attorney GS-13 in the United States Department of Justice 
effective January 8, 1954, was illegal and invalid and of no force and effect 


whatever. 


3. That an order be entered herein requiring the defendant to take or 
cause to be taken appropriate action to restore plaintiff to his said position 
of Attorney, GS-13. | 


4. For such other and further relief as to the Court may seem proper in 


the premises. 


/s/ Joseph F. O'Brien 
Joseph F. O'Brien, Plaintiff 


/s/ Keith L. Seegmiller 
1616 Eye Street, N. W. 
Washington 6, D. C. 

. Attorney for plaintiff 


In the District of Columbia: ss 

I, Joseph F. O’Brien, being first duly sworn, depose and say that I have 
read the foregoing Complaint subscribed by me and understand the contents 
thereof and that the things stated therein as facts are true and the things stated 
upon information I verily believe to be true. 

7 /s/ Joseph F. O'Brien 

Subscribed and sworn tobefore methis _ day of , 1958. 

/s/ Mary E. Crowe, Notary Public 


EXHIBIT A 


August 21, 1953 


MEMORANDUM FOR 
_MR. WARREN E. BURGER, ASSISTANT ATTORNEY GENERAL 


1. About 2:30 on Wednesday, August 19, 1953 you called me to your office 
and advised me that you had decided to call for my resignation and have me sub- 
mit it to you by Friday; that you were going to New York by plane scheduled 
to leave in ten minutes; that if my formal resignation was not on your desk by 
Friday, you would take drastic action and fire me; that in reaching your de- 


cision you were not concerned or being influenced in any way by politics or 


religion or civil service or veterans rules. 

2. At the conclusion of your statement to me I suggested to you that in 
view of the fact you had but a few minutes to catch your plane, you permit me 
to have 15 minutes of your time on your return to office to discuss the decision 
you had reached, namely to call for my resignation. You refused my request. 
I stated to you that I would have my decision, in writing, on your desk Friday. 

3. The undersigned came into the Government Civil Service in February 
of 1918 via competitive examination and apportionment from the State of 
Minnesota. My service has been unbroken for approximately 35-1/2 years. 

In the intervening years I have passed innumerable Civil Service examinations, 
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including "Executive Officer", “Efficiency Expert", "Investigator of Field 
Offices" and others. I was the first employee of Justice in Washington, D. C. 
to leave for World War II duty and carried very major responsibilities at 


General Staff level. I am proud of that record. I remain a tax paying, voting 
citizen of Stillwater, Minnesota. When the Tort Section, Civil Division was 
set up following passage of the Federal Tort Claims Act, August 2, 1946, 

the undersigned was one of the 5 or 6 attorneys assigned to it and that assign- 


ment has been continuous. 3 : 
4. Under all the foregoing circumstances this is to advise you that I 
elect not to submit my resignation to you, and if Iam to be forced so to do, 
to stand on the rights and privileges accorded me under (a) Civil Service 
law and Regulations and (b) The Veterans Preference Act of 1944 as amended. 
Respectfully, : 
/s/ Joseph F. O'Brien 


Joseph F. O'Brien 
Attorney, Tort Section 
Civil Division 


EXHIBIT B 


UNITED STATES 
DEPARTMENT OF JUSTICE 
Washington 25, D. C. 


September 4, 1953 


Mr. Joseph F. O’Brien 
320 North Second Street 
Stillwater, Minnesota. 


Dear Mr. O'Brien: 7 

This is a notice of proposed adverse action in accordance with Section 
14 of the Veterans Preference Act of 1944. The proposed action is your re- 
moval from the service of the Department, in order to promote the efficiency 
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of the service, because of your failure to perform in a satisfactory manner 
the duties of the position occupied by you in the Civil Division. The reasons 
for such proposed action are that in the performance of your work as an 
attorney you have demonstrated your lack of qualifications for the perform- 
ance of such work, and your failure to comply with regulations of the Depart- 
ment and instructions of your superiors. 

This proposed action is being taken for the following specific reasons: 

1. On or about January 14, 1953, in the case of Nakat Packing Corp. v. 
United States (D. C. Alaska, Civil No. 5744-A), you mailed to the United States 
Attorney at Juneau, Alaska, a copy of a proposed Department letter which you 
had prepared, the original of which had to your knowledge been specifically 
disapproved by my office. 

2. Also in connection with the Nakat Packing Corp. case, upon receipt 
of a letter dated April 9, 1953, addressed to me by United States Attorney 
P. J. Gilmore, Jr., enclosing a memorandum of authorities filed by opposing 
counsel, you delivered that memorandum to the Office of the Judge Advocate 
General, Department of the Army, and arranged for that Office to prepare 
an answering memorandum and to send it directly to the United States Attor- 


ney at Juneau without the required review and supervision by your superiors 


in the Civil Division. This was not only unauthorized action but was an evasion 
of your responsibility to prepare such material yourself. 

3. In connection with the case of Edwin A. Flower v. United States (D. J. 
No. 157-48-192), and O. P. Templeman v. United States (D. J. No. 157-82-121), 
you, contrary to departmental regulations, removed all of the material in the 
official departmental files and subsequently sent back to Records Division 
the loose papers which you had improperly removed from the files. Your 
action in removing material from the files was a violation of Department rules 
concerning which you have frequently been warned. 
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4. On February 24, 1953, you falsely reported to your supervisor, 
Mr. Massillon Heuser, that Senator Byrd had telephoned you to protest 
about the proposed transfer of a stenographer assigned to you to work in 
another office in the Department. : 

You will have 20 days from the date of this letter in which to answer 
the charges personally and in writing with supporting affidavits if you desire. 
This answer if submitted will be considered and a decision will be made on 
the question whether or not your appointment is to be terminated. If no 
answer is received within the prescribed period or the answer is considered 
inadequate, termination of your services will be effected thirty days from the 
date of receipt of this notice. : 
Respectfully yours, 
/s/ Warren E. Burger 
WARREN E. BURGER 


EXHIBIT C 


Department of Justice ! 
Office of the Deputy Attorney General 
Washington 


Jan 5, 1954 


Mr. Joseph F. O’Brien 
.7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 

This refers to your letters of September 8, September 23, September 
28, September 29 and October 5, 1953, and your personal appearance before 
Mr. George S. Leonard, First Assistant in the Civil Division, in answer to 
Assistant Attorney General Warren E. Burger's letter of September 4, 1953 
notifying you of proposed adverse action under Section 14 of the Veterans 
Preference Act of 1944. | 





12 


Your answers have been carefully considered and it has been decided that 
the charges are sustained and your removal as an employee of the Department 
of Justice is in the best interest of the service. 

Your services as Attorney, GS-13, in the Civil Division of the Department 
will therefore be terminated effective close of business January 8, 1954. 

You have the right to appeal this decision to the Chief Law Officer, 

United States Civil Service Commission, Washington 25, D. C., within ten 
days of the effective date of the decision. 

Sincerely, 

/s/ William P. Rogers 


William P. Rogers 
Deputy Attorney General 


[Filed June 5, 1958] 


DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


Defendant moves this honorable Court for summary judgment herein on 
the ground that the complaint and the affidavits filed in support of this motion 
show that there is no genuine issue as to any material fact and that defendant 
is entitled to judgment as a matter of law. 

In support of this motion the Court is respectfully referred to the affi- 
davits filed herewith and to the accompanying memorandum of points and 
authorities. 

/s/ George Cochran Doub 


GEORGE COCHRAN DOUB 
Assistant Attorney General 


/s/ Oliver Gasch 


OLIVER GASCH 
United States Attorney 
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/s/ Donald B. MacGuineas 
DONALD B. MACGUINEAS 
/s/ D. V. Seaman 

DAVID V. SEAMAN 


Attorneys, Department of Justice 
Counsel for Defendant. 


[Filed June 5, 1958] 


AFFIDAVIT OF DONALD B. MACGUINEAS IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


CITY OF WASHINGTON ) .. 
DISTRICT OF COLUMBIA ) 


DONALD B. MACGUINEAS, being first duly sworn, deposes and states: 


1. Iam an attorney in the Department of Justice and have represented 
the Department throughout the entire course of the proceedings taken in 
connection with plaintiff's dismissal from his position as an attorney in the 
Department of Justice. : | 

2.. Except as to Exhibit 1 and the attachment to Exhibit 27 below, I am 
personally familiar with the originals of each of the documents attached as 
exhibits to this affidavit and affirm that each such exhibit is a true copy of 
the original. As to Exhibit 1 and the attachment to Exhibit 27, I am not cer- 
tain whether or not I ever saw the originals thereof, but based on fifteen 
years experience in the Department of Justice with respect to the handling 
and filing of correspondence, I have every reason to believe that Exhibit 
1 and the attachment to Exhibit 27 are true copies of the originals. I have 
searched the files of the Department of Justice for said originals, and several 
times have caused extensive and thorough searches to be made for them by 
others, without success. I can only conclude that the original documents have 


been lost. i 
* * * * KF KK * 





April 9, 1953 


Assistant Attorney General 
Claims Division 
Department of Justice 
Washington 25, D. C. 


Re: The Nakat Packing Corp. and 38 Ins. 
Companies, et al, vs. United States. 


Nos. 5744-A, 5745-A and 5746-A 


Dear Sir: 

Enclosed herewith is a copy of Plaintiffs’ Memorandum of Authorities 
on the status of Lloyd’s of London as a party plaintiff in compliance with 
the Minute Order of the District Court dated March 24, 1953. 


The Minute Order provides that the Defendant shall be allowed 14 days 
thereafter in which to file an answering brief. 


This office would appreciate the comments of the Department on Plain- 
tiff’s Memorandum, and would further appreciate any authority which the 
Department would care to supply to be incorporated in Defendant’s Memoran- 
dum, which must be filed with the District Court by April 24, 1953. 

Yours very truly, 


P. J. Gilmore, Jr. 
United States Attorney 


Enclosure 
Handwritten on the bottom: 


Mrs. Mac Mullan says she rec'd this at the Tort Sect. docket on April 13 
and sent it to Mr. (Illegible) that day or 14th and then he sent it on to Mr. 
Orsin that day or following day, the 15th. 
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ENCLOSURE TO EXHIBIT 1 
IN THE DISTRICT COURT FOR THE TERRITORY OF ALASKA 
DIVISION NUMBER ONE, AT JUNEAU 


THE NAKAT PACKING CORPORATION, 


et al, No. 5744-A 


Plaintiffs, ! 
157-4-2 (Handwritten) 
-vs- : 


) 
) 
) 
) 
UNITED STATES OF AMERICA, 
Defendant. ) 
AMERICAN CAN COMPANY, et al, 
Plaintiffs, ) 
-vs- : No. 5745-A 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


see 157-4-1 (Handwritten) 


UNITED STATES OF AMERICA, 
Defendant. 

NORTHERN ELECTRIC COMPANY, 

et al, 


157-4-3 (Handwritten) 
Plaintiffs, | 
-vVs- No. 5746-A 
UNITED STATES OF AMERICA, 

Defendant. 


PLAINTIFFS’ MEMORANDUM OF AUTHORITIES ON STATUS OF 
LLOYDS OF LONDON AS A PARTY PLAINTIFF 


The court has requested the plaintiffs to submit authorities on the status 
of Lloyds of London as a party plaintiff in the above case. 

To begin with, it is admitted that the only insur ance company for which 
certificate from an appropriate insurance department was not filed was 
Lloyds of London. | 
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The plaintiffs contend, however, that Lloyds of London is at most a 
"necessary party" as distinguished from an “indispensable party" and 
being in such category according to the rules, the complaint should not be 
dismissed at to it. 

Further, the plaintiffs contend that under the prevailing rules Nakat 
Packing Corporation is bringing this suit "for the use of*"' Lloyds of London, 
since the subrogation interest is disclosed in the complaint, and in such 
capacity Lloyds of London need not be named as a party plaintiff. 

It should be noted at the start that Nakat Packing Corporation was only 
partially covered by insurance since it claims an excess loss over and above 
the insurance paid it for the damage done by the fire, and such being the case 
the various insurance companies joined as parties plaintiff, including Lloyds 
of London, are only partial subrogees. A distinction between "partial sub- 
rogee" and “total subrogee" as bearing on the point involved will be pointed 
out in this brief. 


LLOYDS OF LONDON IS NOT AN INDISPENSABLE 
PARTY PLAINTIFF 


The leading case on this subject is United States of America v. AEtna 


Casualty & Surety Company, 338 U. S. 366, 94 Law Ed. 171. This action in- 


volved a subrogation wherein an insured had suffered damages at the hands 


of the U. S. A. and had partially been reimbursed by the insurance company 
for its damage. The court in holding that the insurance company was not an 
indispensable party plaintiff, stated in part as follows, at page 185 of the Law 
Edition Report: 


"In cases of partial subrogation the question 
arises whether suit may be brought by the 
insurer alone, whether suit must be brought 
in the name of the insured for his own use 
and for the use of the insurance company, or 
whether all parties in interest must join in 





17 


the action. Under the common law peaceice 
rights acquired by subrogation could be en- 
forced in an action at law only in the name 

of the insured to the insurer's use." (Gace 
cases). 


The court further held in this case by footnote 19 that the insurance 
company was not an “indispensable” party, but was only a necessary party, 
and in so holding the court stated, in part as follows: : 


"The pleadings should be made to reveal and 
assert the actual interest of the plaintiff, 
and to indicate the interests of any others 
in the claim. Additional parties may be added 
at any stage of the proceedings, on motion of the 
U. S., upon such terms as may be just. Rule 21." 


| 
"It is true that under this rationale, there will 
be cases in which all parties cannot be joined 
because one or more are outside the jurisdic- 
tion, and the court may nevertheless Brocesd 
in the action under Rule 19 b." 


The well known work of Barron and Holtzoff on Federal Practice and 
Procedure, Volume 2, Section 482 at page 11, says this about this subject: 


| 

“Cases involving subrogation constitute another 
field in which the real party in interest pro- 
vision is applied, giving the subrogee a right 
to sue in his own name. Thus an insurer who 
has paid the entire loss to the insured is the real 
party in interest entitled to sue a third person 
who is liable for the loss.. An insured who has 
no interest in the recovery cannot sue. If, how- 
ever, the insurer has paid part of the loss both 
insured and insurer are real parties in interest 


and the insured may sue alone or for himself and 
the use and benefit of the insurer." 


As stated above, the case of U. S. v. AEtna, supra, holds that the insurance 
company in such a situation is not an indispensable party. In speaking of the 
rights and obligations of necessary parties, Barron and Holtzoff on Federal 
Practice and Procedure, Volume 2, Section 511 at page 53 has this to say: 
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"Necessary parties, who are not subject to the juris- 
diction of venue of the court or cannot be served 
with process, or whose joinder would deprive the 
court of jurisdiction of the parties before it, 
need not be joined, and the action may proceed with- 
out them. In the absence of a necessary party, the 
court can still issue a final and valid decree as to the 
parties before it without affecting the absent party and 
without fear of the possibility that the decree may be 
rendered negatory by a subsequent suit brought by the 
absentee. However, while it is not essential that 
necessary parties be before the court, it is often 
desirable to bring them in to dispose effectively of 
the claims of all parties in interest in one proceeding." 


It will thus be seen that the United States Supreme Court had held that 
in a comparable situation an insurance company while a necessary party 
is not an indispensable party and that the suit can proceed without such party. 

The term "necessary party" has been defined in the case of Division 
020, Order of Railway Conductors of America vs. Gorman, CCA 8th 1943, 
133 Fed. 2d. 273, as follows: Necessary parties are those who have an in- 
terest in the subject matter and who are within the jurisdiction of the court, 
but who are not so indispensable to the relief asked as would prevent the court 
from entering a decree in their absence. : 

Thus in the case of Maryland Casualty Co. v. Glassell-Taylor & Rob- 
inson, CCA 5th 1946, 156 Fed. 2d. 519, it is held that the absence of parties 
who are not indispensable, but who ought to be brought before the court, is 


not, under this rule, a ground for dismissing the complaint when bringing 


in of such parties will not defeat the jurisdiction. 

The rule is further substantiated by the statement contained in Volume 
2, Barron and Holtzoff on Federal Practice and Procedure, Section 516, 
at page 91, as follows: 


"Thus the absence of necessary parties is not 
ground for dismissing the complaint, but they 
may be ordered in if they can be served with 
process, and their joinder will not oust the 
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court of jurisdiction. But if their joinder 
would have the effect of destroying the diver- 
sity of citizenship necessary for federal juris- 
diction, they need not be made parties. In such 
event the court has discretion to proceed with- 
out the presence of necessary parties and the 
absentee's rights and liabilities will not be 
affected by the judgment." 


It should be pointed out here that there is no question in this case of 
diversity of citizenship since these actions are brought under the Federal 
Tort Claims Act and must necessarily be brought in the Federal Court- Jhav- 
ing jurisdiction thereof. 

It may be proper to assert here that Lloyds of onder is known and 
recognized as a group of individuals or syndicates who underwrite certain 
risks. The existence of this company is commonly known and accepted 
throughout the insurance world and indeed throughout the entire business 
world. Lloyds of London was joined as a party plaintiff since that syndicate 
was one of the underwriters on the risk involved and subrogation was taken 
in that name. It is clear that the insurance interest is fully disclosed in the 
complaint and there has been no endeavor in any respect from the very 
beginning of this case to hide the insurance interest. The insurance in- 
terest of Lloyds and all of the other companies has been fully recognized 
by all of the parties since the institution of this suit. 


NO INJURY OR INJUSTICE WOULD BE DONE TO THE 
DEFENDANT BY THE FAILURE TO BRING IN LLOYDS 
OF LONDON AS A PARTY PLAINTIFF 

| 


In support of the above statement, the case of Norton v. United Gas 
Corporation, DCLA 1940, 1 FRD 155, is cited as authority. That case held 
in substance that where it did not appear any injustice or injury would be 
done to either defendants or persons sought to be made parties plaintiff, if 
motion therefor by defendants would be denied, and where to bring the others 
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in would deprive plaintiffs of constitutional right to have their contentions 


determined in a federal court, the court was required, to the extent dis- 
cretion existed in the court, to decide the matter in a way to preserve 
that jurisdiction. 

In line with the above case cited, the plaintiffs contend that no injury or 
injustice could possibly be done in this case by eliminating Lloyds of London 
as a party plaintiff entirely. The subrogation interest of the Nakat Packing 
Corporation is fully disclosed in the complaint, and to deprive the plaintiffs 
of their constitutional rights by dismissing the complaint as to Lloyds would 
be contrary to the rule declared in the above-cited case. 


NAKAT PACKING CORPORATION MAY BE REGARDED AS 
INSTITUTING THIS SUIT "FOR THE USE OF" LLOYDS 
OF LONDON 


Many cases both before and subsequent to the adoption of the-Federal 
Rules of Civil Procedure have held that in similar situations the insured 
may institute suit in its own name for the use of the insurance company where 
there has been a partial subrogation. Thus as stated in Volume 2, Barron 
and Holtzoff on Federal Practice and Procedure, Section 482, at page 11: 


"If, however, the insurer has paid part of the loss 
both insured and insurer are real parties in inter- 
est and the insured may sue alone or for himself 
and the use and benefit of the insurer." 


This right of suit by an insured for the use of the insurer is recognized 


in the case of U. S. vs. AEtna Casualty Insurance Co., supra, and reference 


is made to the quotes from that case contained above. 

Even subsequent to the quoted case of U. S. vs. AEtna Casualty Insurance 
Co., supra, cases have recognized that suits may be brought by an insured in 
its own name and for the use and benefit of one or more of its insurers. Thus 


in the case of Grace, to the use of Grangers Mutual Insurance Co. vs. U. S. 
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District Court Maryland, 1948, 76 Fed. Suppl. 174, it is held that a sub- 


rogated insurer may sue tort feasor in its own name, where it has paid 

the whole loss sustained by the insured as a result of the tort feasor’s 
negligence, but, where insurer has paid less than the whole loss, the action 
must be brought in the name of the person who has sustained the damage, 
but with notation that action is also for use and benefit of the insurer. 

Thus while the title to this case does not actually contain the words, 
Nakat Packing Corporation "to the use of" Lloyds of London, by necessary 
inference such must be and is the case. Not only has the Nakat Packing 
Corporation disclosed the subrogated interest in its complaint, but both 
the pre-trial order and the findings of fact and conclusions of law signed 
and entered, specifically recognize that the insurance company plaintiffs 
in Cause No. 5744-A under valid and effective policies issued an aggregate 
amount of $355,210.88 of insurance, and that each company paid the respec- 
tive amount set forth. | 

Both the pre-trial order and the findings of fact and conclusions of law 
also specifically recognized that Lloyds of London paid to the plaintiff, 
Nakat Packing Corporation, the sum o2f $3,997.69, and further that Lloyds 
became subrogated to the rights of the plaintiff, Nakat, to the extent of 
the payment made by it. 

In view of this disclosure of the subrogated interests in the complaint, 
and further in view of both the pre-trial order and the findings of fact and 
conclusions of law, how can it be seriously contended that payment to The 
Nakat Packing Corporation of the amount of money paid by Lloyds would 
in anywise prejudice the defendant? By the very necessity of the case The 
Nakat Packing Corporation is bringing this action on its own behalf and 
"for the use of" Lloyds of London; that such procedure is valid and recog- 
nized is demonstrated by the citation of the cases mentioned. 
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In substance, we have the following situation. Both by the pre-trial 
order and the findings of fact and conclusions of law it is agreed that Lloyds 
of London paid to the plaintiff, The Nakat Packing Corporation, the sum of 
$3,997.69, and that Lloyds became subrogated to this amount. Any monies 
paid to Nakat on account of this subrogated interest would necessarily have 
to be paid by Nakat to Lloyds of London, and thereafter Lloyds of London 
could not press any claim against the defendant arising out of this same 
statement of facts. 

Plaintiffs submit then, first, that Lloyds of London is not an indispensa- 
ble party plaintiff, and secondly, that The Nakat Packing Corporation is 
bringing this action “to the use of’ Lloyds of London. Hence, the amount 
for which plaintiffs are asking judgment in the case of Lloyds of London, 
namely, in the sum of $3,997.69, should not be stricken from the complaint, 
and such subrogated interest is properly before the court for all purposes. 


STATUTE AUTHORIZES LLOYDS WRITE INSURANCE IN ALASKA. 


Sections 42-2-13 and 42-2-14, ACLA 1949, Chapter 66, ASL 1939, 
pages 156 and 162, specifically authorized the placing of insurance by 
Lloyds upon The Nakat’s Union Bay property without Lloyds complying 
with the provisions of Sec. 42-1-11, ACLA 1949, Sec. 9, Ch. 22, ASL 1937. 

While Sections 42-2-13 and 14, supra, do not specifically state that 
Lloyds may bring suits in Alaskan courts upon such policies, they clearly 
make the writing of such policies legal, and plaintiffs submit that it neces- 
sarily follows that Lloyds is entitled to enforce such policy contracts in 
Alaskan courts; otherwise, the illogical result would follow that, while it 
could be sued upon the policy in Alaskan courts, yet, if so sued, it could 
not maintain whatever defenses it might have in such suit. 





) tech 


23 
Dated at Juneau, Alaska, April 9, 1953 


CLARKE, CLARKE & ALBERTSON 
and 
R. E. ROBERTSON 


By /s/ R. E. Robertson 
R. E. Robertson 


Attorneys for Plaintiffs. 
2 copies received April 9, 1953. : 


U. S. Attorney 
Attorney for Defendant. 


CLARKE, CLARKE & ALBERTSON 





LAWYERS | 
118 NEW WORLD LIFE BUILDING 
SEATTLE 4 
EXHIBIT 2 
Mr. Joseph F. O’Brien, Attorney, : 
Torts Section __ September 22, 1953 
Warren E. Burger, Assistant Attorney General, : 


Civil Division 


It has just come to my attention that you have returned to duty from 
annual leave. In view of the fact that charges against you have been pre- 
ferred, you are directed to go on annual leave effective at 9:00 a.m., 
Wednesday, September 23, 1953, and to remain on annual leave until 9:00 
a.m., Thursday, October 8, 1953. | 
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EXHIBIT 3 


MR. WARREN E. BURGER 
ASSISTANT ATTORNEY GENERAL 
CIVIL DIVISION 


September 29, 1953 


1. Because I have left but a relatively short period of accrued annual 
leave request is made that I be permitted to go on indefinite leave without 
pay commencing with the close of the work day September 30th. 

I will appreciate having timely notice as to whether this request is or 
is not approved. 


Joseph F. O'Brien 
Attorney 
Torts Section, Civil Division 


EXHIBIT 4 
Form PR3 Revised 5-1-49 
Form Prescribed by 
Comptroller General, U.S. 
January 29, 1947 


DEPARTMENT OF JUSTICE 


NOTICE OF LEAVE WITHOUT PAY 
OR 
RETURN TO DUTY FROM LEAVE WITHOUT PAY 


No. 
For Use Of Personnel Office 


1. EMPLOYEE NO. 431808 2. EMPLOYEE NAME - Mr. Joseph F. 
O’Brien 3. DATE PREPARED - October 6, 1953 4. POSITION TITLE - 
Trial Attorney (General) 5. SERVICE AND GRADE - GS-910-13 

6. SALARY - $9,160.00 7. BUREAU OR DIVISION - Civil 
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8. SECTION OR BRANCH - Torts Section 9. HEADQUARTERS - Wash- 
ington, D.C. 10. APPROPRIATION - S&E, Gen. Legal Activities 
11.DEPT K * * * * * * * * * 13. L.W.O.P. -ONE MONTH 
OR TERMINATION DATE UNKNOWN - BEGINNING DATE AND HOUR - 
10/1/53 - 9:00am. * * * * * * * * * SIGNATURE OF 
AUTHORIZING OFFICER - Warren E. Burger, Assistant Attorney General. 


EXHIBIT 5 


Mrs. English, Administrative Otficer 
Civil Division 


ees 13, 1953 
1. Request is made that my memorandum of September 29th by which 
I asked to be put on indefinite leave without pay commencing with the close 
of the work day September 30th be cancelled, as of September 29, 1953. 


/s/ Joseph F. O’Brien 
Joseph F. O'Brien 
. Attorney 

Tort Section, Civil Division 


EXHIBIT 6 


Mr. S. A. Andretta, Administrative Assistant 
Attorney General October 13, 1953 

Annetta M. English, Administrative Assistant to the Attention: Miss Bland 
Assistant Attorney General, Civil Division 


It is requested that the LWOP form dated October 6, 1953, requesting 
that Mr. Joseph F. O’Brien be placed on indefinite leave without pay effec- 
tive October 1, 1953, be cancelled. In lieu thereof Mr. O'Brien should be 





26 


shown on annual leave effective October 1, the closing date of such leave 
to be shown on the Time and Attendance report which will be submitted. 


Form PR3 Revised 5-1-49 
Form Prescribed by EXHIBIT 7 
Comptroller General, U.S. 


Jan. 29, 1947 DEPARTMENT OF JUSTICE 
NOTICE OF LEAVE WITHOUT PAY 


OR 
RETURN TO DUTY FROM LEAVE WITHOUT PAY 


NO. 


For Use of Personnel 
| Office 
1. EMPLOYEE NO. - 431808 2. EMPLOYEE NAME - Mr. Joseph F. 
O’Brien 3. DATE PREPARED - October 13, 1953 4. POSITION TITLE - 


Trial Attorney (General) 5. SERVICE AND GRADE - GS-910-13 


6. SALARY - $9,160.00 7. BUREAU OR DIVISION - Civil 8. SECTION 
OR BRANCH - Torts Section 9. HEADQUARTERS - Washington, D. C. 
10. APPROPRIATION - S&E, Gen. al Activities 11. DEPT. 

ae ake Sake, ites ae Ge ake: ae 
SIGNATURE OF AUTHORIZING OFFICER - Warren E. Burger, Assistant 
Attorney General. 
This is to cancel PR No. 22417, dated October 6, 1953, requesting that Mr. 
O’Brien be placed on indefinite leave without pay effective at 9:00 a.m. on 
October 1, 1953. ee £ ee KK Kt 


EXHIBIT 8 


Mr. Joseph F. O’Brien, Attorney, October 13, 1953 
Torts Section 

Warren E. Burger, Assistant Attorney General, 
Civil Division 
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Pursuant to the request in your memorandum of October 13, 1953, the 


action effective October 1, 1953, placing you on leave without pay is cancelled 
and in lieu thereof you will be on annual leave from the effective date of said 
notice (October 1) to the close of business as of today. | You are hereby 
directed to go on annual leave as of the close of business today through the 
close of business on October 16, 1953. 


EXHIBIT 9 


WEB:DBM October 13, 1953 


Mr. Joseph F. O’Brien 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: ! 

If you still feel that you have not already been given copies of any items of 
Departmental correspondence pertaining to the charges made against you, I 
request that you give me a written list of such items of correspondence. Please 
identify each such item as far as possible by date and in names of the person 
by whom and to whom it was sent. : 

In order to avoid possible misunderstandings, I shall appreciate it if you 
will not make any such request for copies of documents merely by reference to 
memoranda which you have already given me. | 

Sincerely yours, 


/s/ WARREN E. BURGER 
Assistant Attorney General 
Civil Division 


| 
EXHIBIT 10 


WEB:DBM:CNG:iec October 31, 1953 


Mr. JOseph F. O’Brien 
7501 Blair Road 
Takoma Park, Maryland 
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Dear Mr. O'Brien: 


In a memorandum of October 14, 1953, you requested that I provide for you 
photostatic copies of papers now in Department files which you have listed in two 
earlier memoranda, copies of which you attached to your memorandum of Octo- 
ber 14. I hereby provide for you copies of the materials listed in paragraph 2, 
sections (a) through (g) of your memorandum of October 6 dealing with charge 
number 1, and of materials listed in paragraph 2, section (a) and paragraph 3 of 
your memorandum of October 6 dealing with charge number 2. 

In the memorandum of October 6 dealing with charge number 1, you 
requested in paragraph 3 that it be stated which of two letters of January 14, 
1953, was referred to in charge number 1 which was stated in my letter of 
September 4, 1953. The letter referred to is one two pages in length which 
commences in the first paragraph with the words "Reference is made to the 
following."" A photostat of this letter is among the photostats enclosed herein. 

Sincerely yours, 


/s/ WARREN E. BURGER 
Assistant Attorney General 
Encls. No. 187671 | Civil Division 


EXHIBIT 11 


MEMORANDUM FOR : 
W. E. B ER "T ATT'Y GEN'L 


CIVIL DIVISION 
October 23, 1953 
1. I have your letter of October 21st and photostats. On your Charge 
#2 however you failed to provide the copy I asked for on the letter of April 
9th 1953 from U. S. Attorney Gilmore, at Juneau. You provided only a photo 


copy of an unsigned carbon copy of the letter. Obviously the carbon does not 
show the date on the incoming Departmental mail stamp, date of its receipt 
in Tort Section etc. In my memorandum to you dated October 6, 1953 it was 
stated at paragraph #3 
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"You will note you failed to furnish me we your September 30, 1953 
letter a photo copy of the letter of April 9th, 1953-----you base your 
Charge #2 on that letter------- At your earliest convenience will you 





kindly furnish me with a photo copy of the original of that letter----- 

Clear photo copy is of course necessary to show the mail stampings 

and pertinent notations. Presumably you had that letter in your pos- 

session when and as you prepared your letter to me dated September 4, 

1953 and received by me at Stillwater, Minnesota September 8, 1953. 

I again enclose the above identified $5 bill to a the making of the 

photo copies----- re | 

2. Under the foregoing circumstances I again ask that I be timely pro- 
vided with a clear photo copy of the original of the letter of April 9, 1953 from 
U. S. Attorney Gilmore, and for the elementary reasons stated in my 
memorandum to you dated September 25, 1953 and again on October 6, 1953. 

Respectfully 


/s/ JOSEPH F. O'BRIEN 
Attorney 
Tort Section, Civil Division 


EXHIBIT 12 
WEB:DBM:CNG-iec October 26, 1953 


Mr. Joseph F. O'Brien 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: | 

You have requested us to provide for you a photostat of the original copy 
of a letter of April 9, 1953, from United States Attorney Gilmore. We do not 
have the original of that letter. We have provided you with a photostat of a copy 
of that letter, and can do no more. 





oe yours, 





/s/ WARREN E. BURGER 
Assistant Attorney General 
Civil Division 


EXHIBIT 13 


WEB:DEM: January 25, 1954 


Mr. Joseph F. O'Brien 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 

I am replying to your memorandum of January 5 to Mr. Andretta, your 
four memoranda to me of January 5, your memorandum to me of January 9, 
and your letter to Mr. Leonard of January 11. 

In response to your memorandum of January 5 to Mr. Andretta, I am 
having a check made of your personnel file and will inform you shortly whether 
your compilation of your efficiency ratings in the Department is correct. 
Several of your memoranda to me request copies of documents in the Department's 
files. Since we have received from the Civil Service Commission notice that 
you are appealing your separation from the Department, I am willing to furnish 
you with copies of material in the Department’s files which appear to have 
some relevance to your appeal. I am sure you will appreciate, however, that 
we cannot afford the time of attorneys here, who already have a full work load 
representing the Government in litigation, in making repeated searches of the 
Department's files in an attempt to locate material which you request. You 
will recall that my letter to you of October 13, 1953, requested that you give 
me a written list of any items of departmental correspondence pertaining to 
the charges made against you, copies of which you do not have. Since that time 
you have continued to send repeated fragmentary requests for departmental 
material, with no indication that you do not propose to continue to do so. 

If you will send me one complete list of items in the departmental files 
which you desire and copies of which you have not already received, identifying 
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each item as far as possible by date and the names of the persons by vhom 
and to whom it was sent, I shall see that such a request by you is given prompt 
and careful consideration. In order to avoid possible misunderstanding, I 
must ask that any such list which you send me be complete in itself and not 
merely make reference to memoranda which you have already given me. 
Insofar as your memoranda appear to request elaboration or explication 
of the letter of charges which formed the basis for your separation, I do not 
see that there is any point in our doing so. Final administrative action has 
been taken by the Department on the basis of the letter of charges, and the 
sufficiency of that letter is no doubt a matter which you propose to raise in 
your appeal before the Civil Service Commission. | 
I am unable to see that your letter of January 11 to Mr. Leonard calls for 
any reply. | 
Yours very truly, 
/s/ WARREN E. BURGER 
| 


EXHIBIT 14 


Mr. Warren E. Burger January 27, 1954 
Assistant Attorney General : 
Civil Division | 
Department of Justice REGISTERED & SPECIAL 
Washington, D. C. DELIVERY. 
| 
Dear Warren: ! 

On your Charge #2 in your letter to me at Stillwater, Minnesota, dated 
September 4, 1953, I sent to you two Memoranda you have neither acknowledged 
receipt of nor furnished to me the information and data therein very clearly 
identified. I now attach one copy of each of the two memoranda. They bear date 
of January 4, 1954 and January 5, 1954. | 

_ Under the foregoing circumstances I ask that you let me have the informa- 
tion and data above mentioned, and at your very earliest convenience. Over 20 


days has elapsed since my aforementioned two memos were sent to you. 
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When and as you dispatch the above mentioned data to me, kindly also 
furnish to me one clear photostat of each and every letter, memoranda, affidavit, 
deposition, interrogatory and/or answer, envelope, or other writing that shows <- 
directly or indirectly the invalidity or validity of your Charge #2 as being a . 
fact. You appreciate of course that the mere fact you made the charge, is no 
evidence that what you have said is the fact. The data I ask for above is neces- 
sary t® make a defense to your charge #2, under Section 14 of the Veterans 
Preference Act and Civil Service Regulations issued by the Commission under 
the exclusive authority conferred on it by said Act. I assume that you are not 
unwilling to provide the documentation asked for, for one further reason, namely “) 
because the request I have made is but in line with the principles that underlie 
the Federal Rules of Civil Procedure, and in aid of a rapid determination of j 
the fact question involved in your Charge #2. 


ay 
If it be your view that I am not entitled to any of the data I have asked for 
on your Charge #2 I ask that you clearly identify that which you believe I am 
not entitled to, and your reasons and authorities, if you have any, in support 
of your position in the matter. 
Respectfully “i 
/s/ JOSEPH F. O'BRIEN 
| 
Memorandum for Le 
Mr. W. E. Burger, Ass't Att’y Gen'l 
Civil Division 3 
January 5, 1954 
Re: Your charge # 2 in your letter of September 4, 1953 to me at 
Stillwater, Minnesota. 7" 


1. At paragraph one of your Office Memorandum of May 12, 1953 to 
Mr. M. M. Heuser, Chief then of the Torts Section, and with relation to the 
case of Nakat &38 Ins. Co’s vs U. S. CA 5744-A (DJ file 157-4-2) you 
commence with the following: 








pe 
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“It has come to my attention *****#++444444" : 

2. The essence of your memorandum deals with the subject matter of 
U. S. Attorney's P. J. Gilmore's letter of April 9, 1953 regarding the "Lloyds" 
facet of the litigation. You advised me in your letter of Oct 26, 1953 that 
you cannot now find that signed letter. Request is made therefore that you 
advise me the name of the person of your office or Torts Section or other part 
of the Civil Division, who brought that letter to your attention. I ask also that 
you indicate the date if you recall or if the records show. Request is made also 
that you state whether the bringing of that letter to your attention came about 
by reason of any formal or informal order or directive that you issued to 
Mr. M. M. Heuser or other member of your staff, at the time of or just sub- 
sequent to the "Mrs Nancy Woodring" (stenographer) episode you handled 
February 24, 1953 and made contact at Senator Byrds Office. If so please 


’ provide me with one photo copy of that formal memorandum and:if your direction 
| 


was informal please now state in a letter to me the substance thereof. 

3. Mr. M. M. Heuser responded to your above mentioned memorandum 
of May 12, 1953, on May 14th 1953. The indication is that you then within a 
few days asked Mr. Heuser to have me make a report on the subject matter 
of your memo to him of the 12th, and I did so by memo of the 19th. You have 
that memo of the 19th in your file. The first paragraph starts out: 

"Yesterday Mr. Heuser handed me your note reading please ask Mr. 

O’Brien to submit a written report #6" | 

4. At your earliest convenience will you kindly let me have one photo 
copy of the "note" mentioned in the quote in the above paragraph. Unless it 
has a date kindly state the date you handed or sent Mr. Heuser the “note.” 


/s/ JOSEPH F. O'BRIEN 
Attorney 
Tort Section, Civil Division 
| 
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MEMORANDUM FOR 


Mr. Warren E. Berger, Ass't Att'y Gen'l 

Civil Division 
Washington, D. C. 
January 4, 1954 


Re: Your charge #2 in your letter of September 4, 1953 to me at 
Stillwater, Minnesota. 


1. In your letter to. me dated October 26, 1953, on the above identified by 
charge, you state you cannot find the original of the letter of April 9, 1953 
from U. S. Attorney P. J. Gilmore at Juneau, on which you rest your charge, 
and that therefore you cannot furnish to me the photostate copy of said letter “ 
as I asked. Am I in error in assuming that you do not contend that you did 
not have the original of that letter in your possession at the time you prepared 
your charge #2? If however you did not yourself prepare the letter to me of 
September 4, 1953 kindly advise me the name of the person on your staff who 
did prepare it for your signature. 

2. Under the foregoing circumstances and in view thereof, request is 
made that you now provide me with a photo copy of each and every paper that 
is encompassed within the language of the last paragraph of Mr. M. M. Heuser's * 
memorandum to you dated May 14, 1953, Subject: Nakat Packing Company Case. ' 
Said last paragraph reads: : 

"There are attached hereto papers from the file in the subject case 

¥HKAAKHEAAAKEE, On some of the papers there appears longhand notes and 

comments by Mr. O’Brien. 

The original of Mr. Gilmore's letter of April 9, 1953 was in that group 
of papers to which Mr. Heuser makes reference. To assist you in locating “ 
your file on the above quotation, it is in Mr. Heusers reply to your memorandum 
to him dated May 12, 1953.. Request is made that you advise me the name of 
the persons or persons who prepared for your initials said memorandum of 
May 12, 1953 to Mr. Heuser, if in fact it was not prepared by you in person. 


A photo copy of your office file copy, which shows the initials will suffice. 
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3. Your charge #2 centers on the Lloyd facet of Nakat &38 Ins. Co. 
vs U.S. It has come to my attention that on September 16, 1953 Judge Folta 
did grant our (the Gov'ts) motion to dismiss as to Lloyds. That of course was 
my estimate of the situation as I wrote you May 19, 1953. Request is made 
that I be furnished a photo copy of the order of dismissal, at your convenience. 
4. On October 8, 1953 you (WEB-DBM) wrote TJAG-Army an unusual 
type of letter, with respect to the content of a letter dated October 5, 1953 
in the Nakat & 38 Ins. Cos litigation, to The Attorney General and signed by 
General Mickelwait. I furnished you signed copy of the October 5, 1953 letter 
at tab "C" of my Supplemental response dated October 5, 1953 to your charge 
#2.. At your convenience request is made that you provide me with a photo 
copy of the initialed yellow Departmental file copy of your letter of October 8, 
1953 to TJAG-Army. | 
9. In connection with the content of your aforementioned letter of October 
8, 1953 to TJAG-Army on the Nakat & 38 Ins Co case there was a conference 
in your office between two representatives of the Olfice of TJAG-Army and you. 





I assume you followed the standard and customary procedure, following that 
conference, and made a Memorandum For the Nakat File, stating the highlights 
of that conference. I am of course only but particularly concerned with that 
part of the discussion that has a direct bearing on the substance of your charge 
#2.. Request is made that you provide me with a copy, signed if you will, of 

the mentioned "Memorandum For the Nakat File". If no such memorandum 
was prepared by you, request is made that you now state the substance of 

that discussion so far as it bears on the essence of your charge #2; and to the 
end that there be no uncertainty on that facet. Request is also made that I be 
provided with a photo copy of the OJAG-Army els to your letter of October 
8, 1953. 


Respectfully 

/s/ JOSEPH F. O'BRIEN 
Attorney 

Tort Section, Civil Division 
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EXHIBIT 15 
Wednesday January 27, 1954 
Mr. Warren E. Burger 
Assistant Attorney General 
Civil Division : 
Department of Justice ! REGISTERED & SPECIAL } 
Washington, D. C. DELIVERY 


My dear Mr. Burger: 

With reference to your Charge #3 in your letter to me, dated September 4, 
1953, at Stillwater, Minnesota, I ask that you take a look at my memorandum 
to you on that charge, dated September 28, 1953. My memorandum had two 
tabs accompanying it. 

The last sentence of paragraph 5 of my aforementioned memorandum to 
you dated September 28, 1953 reads: 

"These matters did not justify, need or call for warnings, and if there 

were any such the writer would like to have copies, to clarify his ) 

recollections." e 

Under the foregoing circumstances I ask that you now provide me at your 
very earliest convenience with a photo copy of each and every memorandum, 
affidavit, interrogatory and/or answer, or other writing, that shows directly 
or by indirection the invalidity or validity of your charge. I ask that you 
furnish this to me under Section 14 of the Veterans Preference Act provisions 
permitting impartial judicial look-see at what if any evidence or proof you have 


~mp- 


on your charge; and an opportunity to refute same in due course. You do of ® 


course appreciate that the mere fact you make a charge is no evidence that 
it is the fact of the matter. 

When you reply to this letter kindly confine same to the subject matter of 
your charge #3 and content of this and my prior memoranda to you on said 
Charge #3. 
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Respectfully : 
/s/ JOSEPH F. O'BRIEN 
| 


EXHIBIT 16 


Mr. Warren E. Burger Wednesday, January 27, 1954 
Assistant Attorney General | 
Civil Division : 
Department of Justice REGISTERED MAIL 
Washington, D. C. RETURN RECEIPT REQUESTED 
Dear Warren: : 
With reference to your Charge #4 in your letter of September 4, 1954 
to me at Stillwater, Minnesota, I gave you a Memoranda regarding it September 
29, 1953. Then I sent you a further Memorandum on the matter, dated Jan- 
uary 4, 1954. The latter called for a reply. Twenty days and more have since 
| 


elapsed and no reply has come to me. 


Under the foregoing and related developments my (sic) I have from you 


a response to my aforementioned Memoranda. And when you write on said 
charge #4 I ask that you provide me with a photo copy of each and every signed 
statement, interrogatory and/or answer, letter or note or other writings that 
tend to disprove or prove the charge as being a fact. You do appreciate of 
course that the mere fact that you made the charge is no evidence at all that 
what you said is in truth the fact of the matter. I ask this data from you in 
order to be able to make proper and timely preparations for the assertion of 
my rights under Section 14 of the Veterans Preference Act and Civil Service 
Commission Regulations which the Commission has issued under the exclusive 
authority of Section 11 of the Act and binding on you and all and every Govern- 
ment Department involved in the Preference Act. | 

- When and as you reply to the above on your charge #4 in your letter to me 
of September 4, 1953 at Stillwater, Minnesota I ask that you confine the content 
of your letter to the above in re charge #4 exclusively. 
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Respectfully 
/s/ JOSEPH F. O'BRIEN 


EXHIBIT 17 


Mr. Warren E. Burger January 27, 1954 
Assistant Attorney General 

Civil Division 

Department of Justice 

Washington, D. C. 

My dear Mr. Burger: 

I have in this mornings mail your letter of January 25th wherein you list 
a number of items of mail from me with regard to your Charges #1, #2, #3 
and #4 stated in your letter of September 4, 1953 at Stillwater, Minnesota. 
You state you have not replied to each of said items of mail and now ask that 
I again go over the matters stated in them and furnish you another letter on 
same. I regret I cannot do so and I ask that you now take each piece of the 
mail you have not replied to, and act on it now via a seperate (sic) reply on 
each piece, and at an early date. 

You will recall the letter WEB:DBM you sent to my residence at nite, 
dated October 7, 1953. There you dealt with your 4 charges in such a garbled 
and utterly confusing admixture it was close to an impossibility to disect it 
for any. intelligent reply. At that time I asked that henceforth you kindly address 
your remarks and/or reply to any of my memoranda, to the precise charge 
involved. [I have since in my memoranda to you, repeatedly asked that you 
reply to the precise content of the respective memoranda sent to you. If you 


will do that now with the mail items you have in your possession and have not 
replied to, all these matters can be spedily taken care of intelligently and each 
of us. will have a file on each of your four charges and not one so obfuscating 
it would try the patience of a saint to unsnarle. I had one experience trying to 














. f 
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aid one of your assistants on the matter and I then and there offered him 
the suggestion that he get his file broken down into 4 segments for his convenience. 

I regret that you find it time consuming and labor consuming to give 

attention to the incidents flowing from your letter of September 4, 1953 to me 
at Stillwater, Minnesota. You brought on the situation yourself. And in any 
event your objections should be stated in the legislative halls of the Congress. 
The Veterans Preference Act is on the books and it is your duty under your 
oath of office and as a lawyer, to act in harmony with its objectives and pur- 
poses. I understand you had 6 employes (sic) of the Civil Divis ion in the Court 
room while the Roth case was being argued. One report reaching me was that 
you had 9. I assure you Mr. Burger that Congressman Taber of New York 
would have something to say to you with regard to things like that, when you 
come before him on appropriations. The reports coming to. me emphasized 
the fact that Mr. Roth took care of his case the entire day, alone, except for 
one of his children being present in the courtroom. | 

Respectfully | 

/s/ JOSEPH F. O'BRIEN 


EXHIBIT 18 
Mr. Warren E. Burger January 27, 1954 
Assistant Attorney General | 
Civil Division 
Department of Justice Registered & 


Washington, D. C. Special Delivery 
My dear Warren: : 
Kindly refer to my Memorandum to you dated January 5, 1954 with regard 
to your Charge #1 in your letter to me at Stillwater, Minnesota, dated September 
4, 1953. To assist you I now attach a copy of said Memorandum of January 5, 1954. 
Thus far I have not had from you any reply to my memorandum, nor the 





data therein requested. You appreciate of course that the mere fact that you 
made the charge #1 is no evidence or proof of what you there say, as being the fac 
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Under the foregoing circumstances request is again made that the precise 
data and information I have asked you to provide me, in my memorandum of 
January 5, 1954 be furnished at your very earliest convenience. 

To avoid any further obfuscation of the records on your charges, stated 
in your letter to me dated September 4, 1953 at Stillwater, I ask that you con- 
fine your reply on this letter to the content of my Memorandum to you dated 
January 5, 1954. And if it is your position that the information, and data, 
I have identified in said memorandum, is not to be given to me, it will be appre- 


ciated if you will state precisely what you refuse to furnish to me and your 


reasons for the refusal. 
Respectfully 
/s/ JOSEPH F. O'BRIEN 


Memorandum For 


Mr. W. E. Burger, Ass't Att'y Gen'l 


Civil Division 
January 5, 1954 


Re: Your charge #1 in your letter to me at Stillwater, Minnesota, dated 
‘Washington, D. C. September 4, 1953 


1. At paragraph two of your letter to me dated October 21, 1953 you 
identified which of the two January 14, 1953 letters shown in the Nakat & 38 
Ins. Co. vs U. S. litigation (DJ file #157-4-2) you had in mind in your above 
identified charge #1. You provided me, as I asked, with a photo copy of that 
letter. Kindly refer to it. The last paragraph reads in pertinent part: 

“For your information the wire sent you December 31, 1952 was not 

coordinated before its dispatch with the Attorney handling this litigation, 

Mr. Joseph F. O'Brien. The Department does not believe it proper for 

you to file with Judge Folta any copy of Engineer George E. Davisons 

November 18, 1952 paragraph by paragraph detailed analysis of Judge 

Folta’s July 8, 1952 "Opinion". You will note that as we sent the copy 

of Mr. Davisons report to you with our letter of November 19, 1952 we 
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expressed the view, regarding it and its content, as is indicated in the 

quote set out at paragraph 4 of this letter. That view remains the 

considered judgment of the Department. An additional copy therefore 
of Mr. Davisons report is not attached hereto.” 

2. Request is made that you provide me at your earliest convenience 
with : 
(a) Aclear photo copy of the yellow Department initialled file copy of 

the "wire" referred to in line one of the quote above; and the name 

and/or names of the persons initials appearing on that copy. 

(b) aclear photo copy of the telegram, showing my initials in ink, and 

date thereof, which I had prepared for dispatch to U. S. Attorney Gil- 

more as the proper response to Mr. Gilmores letter of December 19, 

1952 and which was not received at the Department apparently until 

December 30, 1952. I take it my draft was not sent on out and that 

someone ahead of me in the administrative channels didnt like it and 

drafted a new one and sent it on out to Mr. Gilmore. 

3. When and as you dispatch the above to me, request is made that you 
also send to me one clear photo copy of each and every. letter, memorandum, 
affidavit, deposition, interrogatory and/or answer, envelope, or other writing 
that shows the equity and/or merit or lack of equity and/or merit, or validity 
or invalidity of your charge #1. It is assumed here that you will not be unwilling 
to provide this documentation, in line with with the principles that underlie the 
Federal Rules of Civil Procedure, and in order that the defense can reasonably 
be prepared on this charge, and the true fact of the matter be expeditiously 
demonstrated on our respective files on your charges, 

. Respectfully : 


/s/ JOSEPH F. O'BRIEN 
Attorney 
Tort Section, Civil Division 
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EXHIBIT 19 


WEB:DBM: January 29, 1954 REGISTERED MAIL 


Mr. Joseph F. O’Brien 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 
I am replying to your letters of January 25 and 26 to Mr. Andretta and 
to your four letters to me of January 27. | 
I adhere to the position stated in my letter to you of January 25 and 
remain ready to supply you with copies of relevant material upon the conditions 


stated in that letter. 
I am enclosing the $5 bill which you sent with your letter of January 26 to 


Mr. Andretta. As I have previously written you, I request that you do not send 
any money to the Department in connection with your request for copies of 
material from the Department's files. If and when you comply with my letter 
of January 25 to you, I shall, as stated in that letter, send you photostatic copies 
of such items in the Department's files as may appear to have any relevancy 
to your appeal before the Civil Service Commission. No charge will be made 
to you for such copies. 

Yours very truly, 
Enclosure No. 187583 /s/ WARREN E. BURGER 


EXHIBIT 20 


Mr. Warren E. Burger Monday, March 8, 1954 
Assistant Attorney General 

Civil Division 

Department of Justice 

Washington, D. C. 


Dear Mr. Burger: 
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On February 26th a representative of the Civil Service Commission 
advised me that your representative had furnished to The Commission a set of 
photostats of various documents including affidavits etc in support of the 
charges stated in your letter of September 4, 1953 under Section 14 of The 
Veterans Preference Act. | 

This morning I inspected the above identified data. Much of it you here- 
tofore furnished me pursuant to my written requests. ‘There are several items 
however that I have seen for the first time. A few of them are quite lengthy. 

I asked the Commission representative for a photo copy of each of the latter, 
but was advised that Justice had only furnished 1 copy of the set and that the 
Commission had no facilities for making me a set of the parts needed, to pre- 
pare timely answer and defense. The suggestion was offered me that inasmuch 
as the Department has the originals and may possibly have an extra photostat 
copy, that I ask the Department for the copy of the several items needed. 
Accordingly I will appreciate it if you will let me have at your convenience the 
following photostats: | 

1. Of Mr. Phillips note of 1-14-53 to Mr. Heuser (157-4-2) 


2. Of Mr. Heusers Memorandum to Mr. Burgers dated 2-18--53 in 
re Phillips. 


3. Of Mrs. Woodrings longhand letter of July 9, 1953 to Mr. Burger 
4. Of Mr. Heusers April 28, 1950 Memorandum to Mr. Morrison 
5. Of Mr. Leonards December 17, 1953 Report of Findings to Mr. Burger 
6. Of Mr. Leonards memo for files dated 10-9-53 (3 to 8 both incl) 
7. Of Mr. Heusers affidavit sworn to 11-27-53 (14 pages) 
8. Of Mr. Phillips affidavit of 12-29-53 (3 pages) 
9. Of Miss Elvidges affidavit of 11-30-53 (2 pages) 
10. Of Mr. Simpsons affidavit of 11-30-53 (1 page) 
11. Of Mr. Roses affidavit of 12-2-53 


12. Of the Goss-Spell affidavit of 10-26-53 
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13. Of the 3-7-50 memo Simpson to O'Brien (marked 40) 

14. Of the Office Memo 3-20-50 by Simpson to Di Giroloma (marked 44) 

15. Of the memo to Morrison by Heuser dated 4-13-50 (marked 45) 

16. Of the Routing Slip with note by Mr. Clapp, no date or number. 

17. Of the 4-7-50 memo to Morrison by Andretta (marked 46) 

18. Of the 4-20-50 memo to Andretta by Morrison 

If there is any change to cover the costs of photostating the above for me 
kindly advise and I shall timely remit as you specify. 
CC Civil Service Commission Respectfully 

Washington, D. C. /s/ JOSEPH F. O'BRIEN 


EXHIBIT 21 


Mr. Joseph F. O’Brien March 12, 1954 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 

This will respond to your request of March 8, 1954, for copies of various 
documents pertaining to the termination of your employment. 

I am enclosing with this letter photostats or carbon copies of the documents 
numbered one to eighteen in your letter. These are being furnished to you 
without cost. 

Very truly yours, 


: /s/ GEO. STEPHEN LEONARD 
Enclosure No. 37062 First Assistant, Civil Division 


EXHIBIT 22 


UNITED STATES CIVIL SERVICE COMMISSION 
Bureau of Departmental Operations 
Washington 25, D. C. 





Address Reply to June 28, 1954 
"Civil Service Commission" | 
and refer to File DAE:JOH:jld 

and date of this letter 


Mr. John W. Adler 
Chief, Personnel Branch 
Department of Justice 
Washington 25, D. C. 


Dear Mr. Adler: , 

There is transmitted herewith a copy of my findings and recommendation 
in the Section 14 Veterans’ Preference Act appeal described below: 

Appeal of: Joseph F. O'Brien ! 

Action appealed: Removal effective January 8, 1954 

Employing Agency: Department of Justice, Washington, D C. 

Decision: Removal action affirmed. 

There is also attached a copy of the transcript of the hearing held in the 
Commission on the case. | 
Enclosure 8108 Sincerely yours, 


cc: Service Records /s/ E. A. Dunton 
Division (D.C.B. 8-10-97) Chief, Appeals Examining Office 


UNITED STATES CIVIL SERVICE COMMISSION 
APPEALS EXAMINING OFFICE, 
WASHINGTON 25, D. C. | 


DAE:SLE:jld 
APPEAL OF JOSEPH F. O'BRIEN 
UNDER SECTION 14 OF THE VETERANS' PREFERENCE ACT OF 1944 


ssssssSS93090E0E I e—_——_—_————— EE SEE 


AS AMENDED 
Appeal of a removal from the position of Trial Ktoraey, GS-13, $9,160 
per annum, Department of Justice, Civil Division, Washington, D. C., effective 
January 8, 1954, for "failure to perform in a satistactory manner the duties of 
the position occupied". 
INTRODUCTION 
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Mr. O'Brien appealed to the Commission by letter of January 13, 1954, 
and his case was docketed for investigation and adjudication. During the 
Commission's investigation, copies and photostats were secured of pertinent 
documents in the files of the Department of Justice. In addition, an affidavit 
was secured from the appellant and the following named persons: Messrs. 
Massillon M. Heuser, Ulric Bonnell Phillips, Arthur C. Bonham, Archie D. 
Simpson, Stanley D. Rose, Earle D. Goss, James B. Spell, Thayer Chapman, 
and Thomas N. Bennett; Mrs. Charlotte Elvidge; and Brigadier General Robert 
W. Brown, USA (Ret). 

Following completion of the investigation, a hearing was held in the 
Commission on May 24 and 25, 1954, pursuant to the request of the appellant. 
Mr. O'Brien was present at the hearing accompanied by his counsel, Mr. Keith 
L. Seagmiller, Attorney at Law. The Department of Justice was represented 
by Mr. Donald B. MacGuiness, General Litigation Section, and Mr. Charles 
Gregg, Attorney, Department of Justice. During the hearing, testimony was 
received from the following named persons: Messrs. J. F. O'Brien, M. M. 
Heuser, U. B. Phillips, M. V. Dent, J. J. Finn, A. C. Bonham, A. D. Simpson, 
and supporting exhibits were received from the parties. 

The evidence secured during the investigation by the Commission, the 
stenographic transcript of the hearing in the Commission, and all memoranda 
and correspondence in connection with the case have been incorporated into 
the Commission's appeal file which has been and is presently available for 
inspection by the parties concerned, and all matters therein have been duly 
considered in connection with the adjudication of the case. 

ANALYSIS AND FINDINGS 

The evidence in the appeal file establishes that at the time of the removal 

of Mr. O’Brien, he was a preference eligible employee within the meaning of 

_ Section 14 of the Veterans’ Preference Act of 1944, as amended, and, as such, 
entitled to the benefits of the Section, including the right of appeal to the 
Commission. 
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The Department of Justice complied with the procedural requirements 
of the law and Regulations of the Commission in effecting the removal of 
Mr. O'Brien. The personnel action against him was commenced by letter 
of September 4, 1953, which constituted the advance written notice of proposed 
adverse action. 

The September 4, 1953, notice contained the specific and detailed reasons 
for the action proposed and allowed Mr. O'Brien the reasonable time of twenty 
(20) daysinwhich to reply. The appellant replied to the charges by letter of 
September 8, 1953, and made six (6) supplemental replies which were received 
by the Department of Justice, and also requested an oral hearing. His request 
was granted and his reply was heard by a representative of the Justice Depart- 
ment on October 9, 1953. The Department of Justice by letter of January 5, 
1954, notified Mr. O'Brien of the adverse decision to effect his removal. Mr. 
O'Brien was removed from the rolls of the Department of Justice at the close 
of business on January 8, 1954; hence, he received a period of advance notice 
in excess of the thirty (30) days required by the law and regulations. 

There are several matters raised by the appellant's counsel proposing 
points of law as controlling in this case. At the hearing in the Commission 
on May 24 and 25, 1954, the appellant insisted that the evidence proved that 
there existed a fixed and abiding determination to separate him before a letter 
of charges was issued or any reply received and, therefore, any reply prepared 
by the appellant was received as a mere token and was given no consideration 
by the Department of Justice. Thus, the action is a mere sham and is in 
violation of the spirit of Section 14 of the Act of 1944 and the Regulations of 
the Commission pursuant thereto. i 

It is true that a real compliance with the law is a basic requirement. How- 
ever, proof of such a fixed and abiding determination must be made and such 
proof has not been established. 

The affidavit of Mr. Warren.E. Burger, Assistant ee General, executed 
May 19, 1954, states that on August 19, 1953, he called Mr. O'Brien to his office 
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for the purpose of requesting his resignation because he had come to the con- 
clusion that Mr. O'Brien had failed to meet required standards. This and 
other material in the affidavit is convincing that on August 19, 1953, Mr. 
Burger had determined to cause the separation of Mr. O'Brien. 

However, Mr. Burger is not the final authority in the Department of Justice. 
The final decision in Mr. O'Brien's case was made by Mr. William P. Rogers, 
Deputy Attorney General. Events following the meeting between Mr. O'Brien 
and Mr. Burger do not support this contention of the appellant. Mr. O’Brien 
was given a letter of charges and had the opportunity to reply. He was granted 
the right to appear personally and the adverse decision was not made in his 
case until almost four (4) months after the letter of charges was issued. In 
the light of these facts, to assume that the Department of Justice would have 
proceeded against Mr. O'Brien even if he had conclusively disproved the charges 
would be purely speculative. 

Therefore, we must dismiss appellant's contention. 

The appellant also contends that if any one of the specifications in the letter 
of charges is found to be defective or is disproven then the whole procedure is 
defective since it cannot be determined on which charge the agency head made 
its decision. Such a contention might well be timely if it were made in a 
criminal appeal where a general verdict of guilty had been returned by a jury 
to numerous counts in an indictment. But this is not a criminal proceeding, nor 
is removal from a Federal position punishment or penalty in the sense of 
Criminal Law. In the case of Deviny v. The Public Printer, 194 F. 2nd 876, 
Circuit Court of Appeals for the District of Columbia, 1952, it was held that 
when a personnel action of discharge is premised upon the reasons severally, 
the invalidity of one reason is immaterial so long as the valid remainder is 
sufficient. ; 

We have examined the case of Armand Edward Blackmar v. The United 
States, The United States Court of Claims, No. 170-52, decided April 6, 1954, 
as cited by counsel for the appellant. Its decision concerns the procedures of 
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the Board of Appeals and Review of the Civil decvrcent Commission, and is 


not in point here. 
The September 4, 1953, notice of proposed adverse action sets forth 
the following charges: 


| 

"This is a notice of proposed adverse action 
in accordance with Section 14 of the Veterans 
Preference Act of 1944. The proposed action is 
your removal from the service of the Department, 
in order to promote the efficiency of the service, 
because of your failure to perform in a satisfactory 
manner the duties of the position occupied by you in 
the Civil Division. The reasons for such proposed 
action are that in the performance of your work as 
an attorney you have demonstrated your lack of quali- 
fications for the performance of such work, and your 
failure to comply with regulations of the Department 
and instructions of your superiors. | 


This proposed action is being taken for the 
following specific reasons: 


1. On or about January 14, 1953, ae case of 
Nakat Packing Corp. v. United States ( D. C. Alaska, 
Civil No. 5744-A), you mailed to the United States 
Attorney at Juneau, Alaska, a copy of a proposed 
Department letter which you had prepared, the original 


of which had to your knowledge been Spec aay dis- 
approved by my office. i 


2. Also in connection with the Nakat Packing 
Corp. case, upon receipt of a letter dated April 9, 
1953, addressed to me by United States Attorney 
Pp. J. Gilmore Jr., enclosing a memorandum of authori- 
ties filed by opposing counsel, you delivered that 
memorandum to the Office of the Judge Advocate General, 
Department of the Army, and arranged for that Office 
to prepare an answering memorandum and to sendit 
directly to the United States Attorney at Juneau without 
the required review and supervision by your superiors 
in the Civil Division. This was not only unauthorized 
action but was an evasion of your So to pre- 
pare such material yourself. 
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3. In connection with the case of Edwin A. Flower 
v. United States (D. J. No. 157-48-192), and O. P. Temple- 
man v. United States (D. J. No. 157-82-121), you, contrary 
to departmental regulations, removed all of the material in 
the official departmental files and subsequently sent back 
to Records Division the loose papers which you had improperly 
removed from the files. Your action in removing material 
from the files was a violation of Department rules concerning 
which you have frequently been warned. 


4. On February 24, 1953, you falsely reported to 
your supervisor, Mr. Massillon Heuser, that Senator Byrd 
had telephoned you to protest about the proposed transfer 
of a stenographer assigned to you to work in another office 
in the Department." 


During the course of the investigation, the appellant submitted material 
to show his experience, qualifications and the calibre of his work. On behalf 
of the Department of Justice, Mr. Mac Guineas stated the Department took 
no position on these matters. He stated that the separation was based solely 
on the specific allegation of those offenses listed in the letter of charges. 

In regard to specification (1), Mr. Massillon M. Heuser, former Chief 
of the Tort Section, Department of Justice, submitted an affidavit of Novem- 
ber 27, 1953, to the Commission and testified at the hearing of May 24 and 
25, 1954. He stated he was Mr. O'Brien's supervisor at the time the incidents 
in Specification (1) are alleged to have occurred. The 'Nakat" case had 
been assigned to Mr. O'Brien and the preparation of all correspondence 
to the United States Attorney in Juneau, Alaska, was Mr. O'Brien's respon- 
sibility. All such correspondence prepared was subject to Mr. Heuser's 
approval. Further approval was required by the Office of the Assistant 
Attorney General before the correspondence was mailed. 

On January 14, 1953, Mr. Heuser approved a communication prepared 
by Mr. O'Brien and sent it to Mr. U. B. Phillips who was assigned the duty 
of review and approval in the Office of the Assistant Attorney General. Mr. 
U. B. Phillips disapproved the letter and returned the papers with a name 
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attached. Mr. Heuser crossed out his initials indicating disapproval and 
returned the file to Mr. O'Brien with instructions. Sometime later, Mr. 
Heuser received a communication from the United States Attorney in 
Juneau, Alaska, which informed him that a carbon copy of the letter of 
January 14, 1953, had reached Alaska. Mr. Heuser caused the return of 
this letter and determined that it was a copy of the letter which had been 
disapproved. 

Mr. Heuser stated that he suspected Mr. O'Brien had sent the carbon 
copy to the United States Attorney despite the fact that it had been dis- 
approved because he believed Mr. O'Brien intensely disliked being over- 
ruled by his superiors and had the habit of sending disapproved material 
to the file to show that Mr. O'Brien was right and his superiors wrong. 
In addition, on a prior occasion he had forbidden Mr. O'Brien to send a 
critical letter prepared by the Department of the Army to Mr. Gilmore, 
United States Attorney in Alaska, but subsequently learned that the letter 
had arrived in Alaska. 

This earlier incident made him suspicious. ee he reported 
the facts concerning the letter of January 14, 1953, to the Assistant 
Attorney General. 

The evidence in the appeal file indicates that the first draft of 
the letter of January 14, 1953, was prepared by Mr. O'Brien and upon 
review was disapproved by Mr. Heuser. Then the letter was rewritten and 
as submitted was approved by Mr. Heuser, and forwarded to Mr. U. B. 
Phillips who disapproved the letter and returned it to Mr. Heuser. Mr. 
Heuser returned the file to Mr. O'Brien and a wire was sent to the 
United States Attorney at Juneau, Alaska, in accord with the wishes of 
Mr. Phillips. | 

Mr. Mac Guineas on behalf of the Justice Department stated that it 
had one white carbon of the disapproved letter of January 14, 1953, 
recovered from the United States Attorney at Juneau, Alaska, a certi- 
fication from the Department of the Army that it had a carbon copy in 
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its files, a spare white carbon found in the Department of Justice files, 
and a yellow copy recovered from Department of Justice files. Mr. 
Mac Guineas stated that the Department has no knowledge of the white bond 
copy. 
Evidence was introduced to show the Department of Justice system for 


handling ccrrespondence. When a letter is prepared by a subordinate attorney, 


it is forwarded to his supervisor for approval who places his initials on 
the yellow copy. At that time, a white copy is detached to be forwarded 
to the docket room which has no control over outgoing mail and does no 
mailing. Then, it is forwarded to the offices of the Assistant Attorney 
General for approval and when so approved is sent to the mail room. The 
letters which arrive unsealed are checked and sealed at the mail room 
which will not seal and forward carbon copies without location and identi- 
fication of the original. However, if a sealed envelope with Department 
of Justice identification arrives, it will be mailed without further inquiry, 
no matter who delivers it. 

In his letter of reply of September 8, 1953, Mr. O'Brien pointed out 
that there had been about 550 pieces of mail prepared by him in the "Nakat" 
case and it was not an infrequent experience that errors occurred. 

Mr. O'Brien testified under oath at the hearing of May 24 and 25, 
1954, that he did not mail the carbon copy of the January 14, 1953, letter 
to the United States Attorney. He states that he prepared the several 
drafts of the letter and sent them on. When he received the file back 
from Mr. Heuser, he believes he prepared the telegram in accord with Mr. . 
Phillips’ wishes and marked the yellow copy for file and knows no more 
concerning the disposition of the remaining copies of the letter. 

The evidence is clear that neither party regards Charge (1) as an 
allegation that Mr. O'Brien actually placed the carbonsin envelopes, put 
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postage on them, and deposited them in the mail. It is rather that some 


act or omission on his part caused them to go to Alaska. 

(Handwritten note: All this means is that the responsibility for 

mailing is O'B's.; it covers we * _ here the details, * 

are not * of decent proof.) (* Iegible) 

As we said supra, this is not a criminal proceeding. The Department 
of Justice has accepted the burden of the proponent of the hypot he- 
sis that Mr. O'Brien mailed the letters in question to Alaska. It has shown 
that Mr. O'Brien was the last person to have custody of these carbons. 

At this point, the burden now shifts to him to show what he did with these 
carbons. In the absence of any such explanation, it must be held that the 
agency has submitted proof of Specification (1). | 

It is found, therefore, that specification (1) is fully sustained. 

In regard to specification (2), there is no basic conflict as to certain 
actions of Mr. O'Brien. It is admitted that he received a memorandum 
of authorities sent from the United States Attorney at Juneau, Alaska, on 
or about April 16 or 17, 1953. This communication indicated that a motion 
relevant to this memorandum must be filed by April 24th in an Alaskan 
Court. At the time of the receipt of this memorandum, Mr. Heuser was on 
annual leave. Mr. O'Brien was under orders to report for military duty 
the following Monday which was the 20th of April. The appellant delivered 
the memorandum to the Judge Advocate General's Office of the Department 
of the Army and subsequently the Army forwarded its statement direct to 
the United States Attorney at Juneau, Alaska, and sent a copy to the Depart- 
ment of Justice. 

The agency avers that Mr. O'Brien arranged with the Judge Advocate 
General to communicate directly with the Army concerning the memorandum 
without review and supervision by his superiors and that the act was un- 
authorized and an evasion of the appellant's own responsibility to prepare 


the material. 





4 


In his letter of reply of September 8, 1953, the appellant stated 
the memorandum came to his desk at a time he was in conference with 
Colonel Haefele of the Army. He dictated a short reply to the memo- 
randum and gave the memorandum to Colonel Haefele for comment. Mr. 
O'Brien stated that Colonel Haefele commented formally to the Justice 
Department and sent a copy of his comment to Alaska. His formal comment 
was received by Mr. Heuser while Mr. O'Brien was on military leave and 
the original was either filed or sent to Mr. O'Brien's desk. He neither 
evaded responsibility nor took unauthorized action but continued a long- 
standing close and amicable relationship between the Department and the 
Office of the Judge Advocate General. 

At the hearing of May 24 and 25, 1954, Mr. O'Brien stated that he 
did not regard the matter of the memorandum of any importance and that 
he left it with the Army with the intent that if the Army felt anything 
should be prepared, it could send its comment to the Department of 
Justice. He averred that it was standard practice to work closely with 
Army officials and officials of other agencies in Tort Claim Actions. 
It was his belief that standard procedures would be followed and that the 
Army would send the originals of its comment to the Justice Department 
and that he saw no reasons for consulting his superiors in such a case. 

Mr. Heuser testified at the hearing of May 24 and 25, 1954, that he 
had no knowledge of the receipt of the Alaska memorandum until April 23, 
1953. Subsequently, he received the Army comment and on reviewing it 
felt it was competent so he took no further action. He stated he regarded 
the action of Mr. O’Brien as a complete abdication of the functions of the 
Department of Justice. He testified that no attorney of the Tort Section 
was permitted to take communications of this sort directly to other 
agencies without permission, however, the Department of Justice did work 


closely with other agencies and had asked for their comment but such 
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comment was always forwarded to the Department of Justice for review 
and was not sent directly to the United States Attorney. 

He stated that when Mr. O'Brien returned from military leave he 
discussed the matter with him and was assured that an administrative 
inadvertence had occurred and Mr. O'Brien did not intend for the Army to 
communicate directly with the United States Attorney in Alaska and that 
his reason for requesting Army comment was that the pDepannient of Justice 
Library was deficient in Alaska Law. 

A memorandum for the file dated April 22, 1953, brepared by Lieutenant 
George R. Cate, Jr., evidences that the memorandum from United States 
Attorney Gilmore in Juneau, Alaska, was hand carried to the Office of the 
Judge Advocate General. A request was made that the Office of the Judge 
Advocate General communicate its comments directly to the United States 
Attorney at Juneau, Alaska. The Army, by letter of April 23, 1953, over: 
the signature of Brigadier General Brown, notified the Department of 
Justice that it had prepared and forwarded its comment to the United States 


Attorney at Juneau, Alaska, pursuant to the request of the Department of 


Justice. ! 

In response to Department of Justice inquiry, General Mickelwait, 
by letter of October 5, 1953, notified the Department of Justice that 
comment had been furnished in accord with customary and established pro- 
cedures and that in this case a special agreement was reached to communi- 
cate directly with the United States Attorney in Juneau, Alaska. 

The evidence discussed supra indicates that there was a system of 
supervisory control over communications between the Department of Justice 
and United.States Attorneys. The appellant admits no one gave him express 
authority to deliver the memorandum to the Department of the Army. The 
appellant insists, however, that he did not intend that the communication 
be direct but intended that if one were made it should go through the 
Justice Department. The memorandum arrived in Mr. O'Brien's hands on the 
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17th of April. Between this date and the 24th of April some attorney 

would have had to research the problem, prepare it for review, and for- 
ward it to Alaska. The attorney in Alaska also would have had to study 

the comment and prepare his own motion in time to deliver it in court on 
the 24th of April. In view of the work necessary and the distances involved, 
it is apparent the appellant could have had no such intent. 

Therefore, it is found that Specification (2) is fully supported by the 
evidence. 

In regard to Specification (3), the appellant in his letter of reply of 
September 8, 1953, states that in the course of his work he observed that 
there were some papers in the file on which appeared different numbers 
than those on the file case. Therefore, he removed those papers and at- 
tached them to the outside of the file case and reported the error by telephone. 

The appellant stated he discussed the files in question with Mr. Heuser 
and explained this situation to him. He insisted there had been no need for 


warnings, as such, although the file room had done some "fussing" when, 


because of exigencies of the work, it had been necessary for him to retain 
carbons and forward them later to the file. 

The affidavit of Mr. Heuser of November 27, 1953, states that he asked 
Mr. O'Brien to account for the condition of these two specific files and that 
Mr. O'Brien admitted he removed the papers but did so because they were 
misfiled. 

The affidavit of Mr. Arthur C. Bonham of November 30, 1953, states 
that these two files were charged to Mr. O'Brien and that papers had been 
removed from them. 

Mr. Archie D. Simpson in his affidavit of November 30, 1953, states 
he frequently called Mr. O'Brien and complained about his infraction of the 
file regulations. 
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The letter of Mr. H. C. Morrison of April 20, 1950, evidences that 
Mr. O'Brien was notified to immediately desist from the practice of re- 
moving documents from the files. 3 

Mr. O'Brien testified at the hearing of May 24 and 25, 1954, that he 
recalled removing papers from one of these files because the papers were 
improperly filed. Testimony of Department of J ustice witnesses indicate 
that there exists a regulation forbidding anyone removing or placing docu- 
ments in files except authorized personnel of the file room. It was also 
shown that appellant had carried an extraordinary workload and assisted 
in clearing up the work of former attorneys which created some problem 
concerning filing. The evidence indicates that the warnings given occurred 
most frequently in 1950. | ) 

In consideration of all the evidence, it is found that the appellant was 
warned and that he did remove documents from the specific files in viola- 
tion of Department regulations. | 

Therefore, Specification (3) is fully sustained. _ 


In regard to Specification (4), the appellant states in his reply of 


September 8, 1953, that he received a phone call from a person who repre- 
sented himself as Senator Byrd. In the absence of an admission by the 
appellant that his statement was false, we are faced with a situation that 
is impossible of proof. All the appellant reported was that he had received 
a phone call and stated the nature of it. Although evidence is offered that 
Senator Byrd did not make the call, it does not follow that such call was 
not made by some other person. . 

Therefore, it is found that Specification (4) is not sustained by the evi- 
dence. : 

In the light of all of the evidence and the foregoing analysis, it is found 
that the discharge of Mr. O'Brien was for such cause as will promote the 
efficiency of the service as provided in Section 14 of the Veterans’ Preference 
Act of 1944, as amended, and that the personnel action of the Department of 
Justice was not arbitrary, unreasonable or capricious. 
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Under all of the facts and circumstances of the case, it does not 
appear that Mr. O'Brien’s rights as a veteran have been violated or that 
there was any injustice in connection with his removal from the Department 


of Justice. Accordingly, it is recommended that no change be made in the 


personnel action of the Department of Justice effecting the discharge of 
Mr. O’Brien on January 8, 1954. 

No further appeal from this decision will be entertained from either 
Mr. O’Brien or the Department of Justice, unless it is submitted to the 
Commissioners, U. S. Civil Service Commission. Washington 25, D. C., 
within seven (7) days after the receipt of this decision. Notification of a 
further appeal should be given to this office so that the case file can be 
transmitted promptly to the Commissioners. 

Since there is no further right to a hearing, additional representations 
should be made in writing and submitted in duplicate with the appeal to the 
Commissioners. 


E. A. Dunton, Chief 
Appeals Examining Office 


EXHIBIT 23 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 
March 4, 1955 


Mr. Keith L. Seegmiller 
Attorney at Law 

1616 Eye Street, N. W. 
Washington 6, D. C. 


Dear Mr. Seegmiller: 

Reference is made to the Section 14, Veterans’ Preference Act appeal 
of Mr. Joseph F. O’Brien from the decision of the Commission's Appeals 
Examining Office, sustaining the personnel action of the Department of Justice, 
Washington, D. C., removing the appellant from the position of Trial Attorney 
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(General), GS-13, $9,160 per annum, effective January 8, 1954, on charges 
of failure to comply with regulations of the Department and instructions 
of his superiors, and submitting false information to superiors. 

Careful consideration has been given to Mr. O' Brien's case including 
the information developed during the processing of his appeal in the Appeals 
Examining Office and the information submitted subsequent to the decision 
of the Appeals Examining Office. As a result of this review, it has been con- 
cluded that with the exception of Reason 4 in the September 4, 1953, notice 
of proposed action, the reasons advanced for the removal of Mr. O'Brien 
are procedurally valid and substantiated by the evidence and show just cause 
for his removal. The Appeals Examining Office found correctly that Reason 
4 is not sustained by the evidence. | 


Particular attention has been given to contentions by and in behalf of 








the appellant that his removal wasprocedurally defective. An examination 
of the appeal file establishes that Mr. O'Brien's replies to the notice of pro- 
posed action were given due and proper consideration in the Department, 
and that his allegation of a predetermined decision to effect his removal 

is not supported by the evidence. The appellant objected to the specificity 

of the first paragraph of the notice of proposed action, however, this is 
merely an introductory paragraph and as the body of the notice contains 

the specific and detailed reasons for the action proposed, there is no defect 
in this respect. The.appellant's contention that the entire action against him 
must fail by reason of the finding that Reason 4 is not sustained, is not well 
taken.. A discharge premised upon reasons severally does not fail when one 
such reason is found invalid. So long as there is a sufficient valid remainder, 
the discharge is sustainable. Deviny v. Campbell, 194 F. 2d 876, and Engle- 
hardt v. United States, 125 C. Cls. 603. The case of Blackmar yv. United 
States, 128 C. Cls. 693, cited in support of the appellant's contention, has 
been examined and found to be irrelevant to the issue raised. As the appel- 


lant indicated some question as to whether he received the "reasons" for 
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his removal in the adverse decision notice, a study was made of the January 


5, 1954, adverse decision letter and the Standard Form 50 of January 8, 1954. 


The January 5th letter clearly states that the charges preferred in the notice 
of proposed action were found to be sustained and, accordingly, it is evident 
that Mr. O'Brien was properly apprised of the reasons as required by Sec- 
tion 9.102(a)(1) of the Commission's Regulations. 

The decision of the Appeals Examining Office relative to Reason 1 was 
based, to a large extent, on a conclusion that Mr. O’Brien was the last per- 
son to have custody of the file on the letters in question. A persuasive 
attack was made on this conclusion during the present appeal but the weight 
of the evidence still sustains Reason 1. The appellant made contradictory 
statements concerning his knowledge of the letter's disapproval; the evidence 
shows that in the ordinary course of business, the letter referred to would 
not have been mailed except by deliberate action; and Mr. O'Brien possessed 
a motive for such mailing. It is recognized that the evidence is circumstan- 
tial but it is convincing that the Reason is sustained. | 

Reason 2 was sustained by the Appeals Examining Office on the basis 
of the time element. This basis is not without merit but in addition there 
appears other convincing evidence in the appeal file. The evidence conclu- 
sively establishes that it was not the usual and proper practice to have 
Government departments and agencies send memoranda direct to United 
States Attorneys. The fact that the appellant knowingly violated this practice 
is established by the April 23, 1953, letter of Assistant Judge Advocate 
General Robert W. Brown and, also, by the memorandum of April 22, 1953. 
Each of these documents shows that Mr. O'Brien directed that the memo- 
randum be sent "directly" to the United States Attorney. In addition, a read- 
ing of the April 22d memorandum indicates that it is a legal memorandum, 
and that Mr. O’Brien evaded the responsibility of preparing the material 
himself as charged in Reason 2. 
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Mr. O’Brien has conceded the correctness of one specification in 
Reason 3 and the evidence establishes the validity of the second speci- 
fication. The principal defensive contention is that the matter referred 
to in Reason 3 is not sufficiently serious to be considered in connection 
with a removal action. The information in the appeal file establishes 
that the Department of Justice possesses a definite rule with respect to 
papers not being removed from official files except by employees in the 
Division of Records. This rule has been formalized in Circular No. 3080, 
Supplement No. 3 of July 20, 1938. The evidence also shows that Mr. O'Brien 
was previously warned with respect to violating this Departmental rule. It 
is quite evident that the Department considered the rule as important and 
that Mr. O'Brien was adequately warned as to the seriousness of the matter. 
The appellant although warned, persisted in violating the rule and under 
the circumstances the matter is considered to be of sufficient seriousness 
to warrant its consideration in the present case. : 





You and Mr. O'Brien have been furnished previously with copies of 
the Findings and Recommendation of the Appeals Examining Office con- 
taining the decision that the agency's removal action was proper and 
warranted. In view of the evidence in the case, the decision of the Appeals 
Examining Office is affirmed. ! 

For the Commissioners: 


Sincerely yours, 


John E. Blann, Chairman 
Board of Appeals and Review 


Mr. S. A. Andretta 

Administrative Ass't Attorney Gen. 
. Dept. of Justice 

Washington 25, D. C. 


Mr. Joseph F. O'Brien 
7501 Blair Road 
Tacoma Park, Maryland 





cc: Appeals Examining Office 
cc: Bruce Stubblefield 
Veterans Counselling Service 


EXHIBIT 24 


LAW OFFICES 
SEEGMILLER, MURDOCK, WILNER AND HOUSTON 
1616 EYE STREET, N. W. 
WASHINGTON 6, D. C. 
National 8-1607 


March 14, 1955 


The Commissioners 
United States Civil Service Commission 
Washington 25, D. C. 


Gentlemen: 

Request is hereby made for reopening of the Section 14, Veterans 
Preference Act, appeal of Mr. Joseph F. O'Brien from a decision of the 
Board of Appeals and Review dated March 4, 1955. In this respect, itis | 
requested that the parties be granted the right of personal appearance 
and the opportunity to submit briefs and written representations on behalf 
of Mr. O'Brien. 

The above-mentioned request is made pursuant to the provisions of 
Section 22.11(e) of the regulations of the Civil Service Commission. Re- 
opening and reconsideration of this appeal is warranted because it involves 
decision on two precedent-making points of law and an arbitrary and capricious 
refusal of the agency to provide the veterans employee with documents pertinent 
to his appeal and requested by him. The questions of law involved arise out 
of the following circumstances: 

The hearing granted this veteran preference employee in the Department 
of Justice was before his Division Chief, Mr. Burger, or actually a subordi- 
nate of Mr. Burger to whom authority was delegated and whose action was taken 
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in the name of Mr. Burger. The Civil Service Commission has found that 
Mr. Burger made advance and final decision to remove Mr. O'Brien from 
his position before any charges were filed against him so that the hearing 
before Mr. Burger's subordinate and the written reply made by Mr. O'Brien 
to the charges were mere form. Final decision had been reached in advance. 
The question is whether the adverse effect of these circumstances are over- 
come by action of the Assistant Attorney General affirming the action of 


Mr. Burger. Mr. O'Brien contends that he was not given a hearing before 


the administrative agency and the consideration of his answer which is con- 
templated by Section 14 of the Veterans Preference Act. 

Mr. O’Brien was removed by the Department of Justice upon a finding 
that four charges against him were sustained by the evidence. The removal 
was based upon all of the charges collectively and not upon one or more of 
them less than all. The Civil Service Commission has found that one of the 
charges relied upon by the Department was not established by the evidence. 
Mr. O'Brien contends that he is entitled to have final decision against him 
based upon valid charges only and that decision based upon charges in part 
invalid is an invalid decision. 

Yours truly, 
/s/ Keith L. Seegmiller 


EXHIBIT 25 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 


June 29, 1955 


Mr. Keith L. Seegmiller 
Attorney at Law 

1616 Eye Street, N. W. 
Washington 6, D. C. 





Dear Mr. Seegmiller: 

Reference is made to the request to reopen the Section 14, Veterans’ 
Preference Act appeal of Mr. Joseph F. O'Brien, relative to his removal 
from the position of Trial Attorney (General), GS-13, $9160 per annum, 
Department of Justice, Washington, D. C., effective January 8, 1954. 

The Commissioners, after careful consideration of Mr. O'Brien's 


case, have determined that no facts or representations have been sub- 


mitted which warrant a reopening of this appeal. The effect of this decision 
by the Commissioners is to affirm the previous decision of the Board of 
Appeals and Review sustaining the removal action of the Department of 
Justice. This action exhausts the administrative proceedings on Mr. 
O'Brien's case. 
By direction of the Commission: 
Sincerely yours, 


James W. McBee, Acting Chairman 


Mr. Joseph F. O'Brien Board of Appeals and Review 


7501 Blair Road 

Takoma Park, Maryland 

Mr. S. A. Andretta 

Administrative Assistant to the Attorney General 
Department of Justice 

Washington 25, D. C. 

Appeals Examining Office 

Honorable Hubert H. Humphrey 

United States Senate 
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EXHIBIT 26 


UNITED STATES SENATE 
August 4, 1956 


The Honorable Herbert Brownell, Jr. 
Attorney General 

Department of Justice 

Washington 25, D. C. 


Dear Mr. Attorney General: 

Reference is made to Assistant Attorney General Doub's letter of 
May 31, 1956, concerning Deputy Attorney General Rogers’ decision 
on January 5, 1954, terminating the services of Joseph F. O'Brien after 
35 years of continuous Federal employment, never with an unsatisfactory 





efficiency rating. 

Mr. Doub bases his refusal to let me have a photo copy of the original 
document identified as Item 3 of the "Burger" memorandum of December 
28, 1953, on the grounds that it is an intra-departmental memorandum in- 
volving personnel. Request is made that Mr. Doub's decision be recon- 
sidered. I believe it erroneous for the following reasons: 

1. Items 1, 2, 4 and 5 of the aforementioned December 28, 

1953 memorandum are in my possession and were filed by 
the Department at the Civil Service Commission. Items 

4 and 5 are clearly intra-departmental memoranda involving 
personnel. 

2. The Goss-Spell-Rose signed statements which are encom- 
passed in the description at paragraph 7 of Mr. Burger's 
December 28, 1953 memorandum to Mr. Rogers are in my 
possession. These also are clearly intra-departmental 
memoranda on personnel; and the same is true with regard 
to the "Confidential" memorandum of Mr. Heuser, bearing 








Dear Mr. Seegmiller: 

Reference is made to the request to reopen the Section 14, Veterans' 
Preference Act appeal of Mr. Joseph F. O'Brien, relative to his removal 
from the position of Trial Attorney (General), GS-13, $9160 per annum, 
Department of Justice, Washington, D. C., effective January 8, 1954. 

The Commissioners, after careful consideration of Mr. O'Brien's 
case, have determined that no facts or representations have been sub- 
mitted which warrant a reopening of this appeal. The effect of this decision 
by the Commissioners is to affirm the previous decision of the Board of 
Appeals and Review sustaining the removal action of the Department of 
Justice. This action exhausts the administrative proceedings on Mr. 
O’Brien’s case. 

By direction of the Commission: 

Sincerely yours, 


James W. McBee, Acting Chairman 
Board of Appeals and Review 


cc: Mr. Joseph F. O'Brien 
7501 Blair Road 
Takoma Park, Maryland 
Mr. S. A. Andretta 
Administrative Assistant to the Attorney General 
Department of Justice 
Washington 25, D. C. 
Appeals Examining Office 
Honorable Hubert H. Humphrey 
United States Senate 
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EXHIBIT 26 


UNITED STATES SENATE 
August 4, 1956 
| 


The Honorable Herbert Brownell, Jr. 
Attorney General 

Department of Justice 

Washington. 25, D. C. 


Dear Mr. Attorney General: 
Reference is made to Assistant Attorney General Doub's letter of 
May 31, 1956, concerning Deputy Attorney General Rogers" decision 
on January 5, 1954, terminating the services of Joseph F. O'Brien after 
35 years of continuous Federal employment, never with an unsatisfactory 
efficiency rating. | 
Mr. Doub bases his refusal to let me have a photo copy of the original 
document identified as Item 3 of the "Burger" memorandum of December 
28, 1953, on the grounds that it is an intra-departm ental memorandum in- 
volving personnel. Request is made that Mr. Doub's decision be recon- 
sidered. I believe it erroneous for the following reasons: 
1. Items 1, 2, 4 and 5 of the aforementioned December 28, 
1953 memorandum are in my possession and were filed by 
the Department at the Civil Service Commission. Items 
4 and 5 are clearly intra-departmental memoranda involving 
personnel. : 
The Goss-Spell-Rose signed statements which are encom- 
passed in the description at paragraph 7 of Mr. Burger's 
December 28, 1953 memorandum to Mr. Rogers are in my 
possession. These also are clearly intra-depar tmental 
memoranda on personnel; and the same is true with regard 
to the ''Confidential'' memorandum of Mr. Heuser, bearing 
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date of April 28, 1950. Photo copies of the originals of 
all these were filed by the Department at the Commission, 


and copies are in my files. 


To be consistent, the Department should, I believe, provide me with the 
photo copies of the original of the Item 3 asked for in my letter of May 

14, 1956. Said Item and its content were before the Deputy when he made 
his January 5, 1954 decision on Mr. O'Brien. The Civil Service Commis- 
sion was not provided with a copy, and hence its decisions on Mr. O'Brien's 
appeal under Section 14 of the Veterans Preference Act were made without 
having all the pertinent evidence in the case. 


Iam anticipating your early and favorable action. 
Sincerely yours, 
/s/ Hubert H. Humphrey 
Hubert H. Humphrey 


EXHIBIT 27 


GCD:JCG:erb | MR. MAC GUINEAS - 3615 
August 16, 1956 


Honorable Hubert H. Humphrey 
United States Senate 
Washington, D. C. 


Dear Senator Humphrey: 

I am replying to your letter to the Attorney General dated August 4, 
1956, requesting reconsideration of the decision that it would be inappro- 
priate to furnish from the Department of Justice files a memorandum of 
September 29, 1953, written by Mr. Massillon M. Heuser. 

The memorandum in question consists of Mr. Heuser's comments, as 
Mr. O'Brien's immediate supervisor, upon Mr. O'Brien's answers to the 





67 


written charges against him. It is addressed to the Chief of the General 
Litigation Section of the Civil Division, a Section assigned the responsibility 
of representing the Government in cases of this type involving appeals from 
adverse personnel action. Regarded as such, Mr. Heuser’ "Ss memorandum 
is an intra-departmental memorandum concerning personnel and could 

not properly be disclosed. 

However, the memorandum was one of the documents which was con- 
sidered in arriving at the decision to terminate Mr. O'Brien’ Ss services, 
and was incorporated by reference as an attachment in the memorandum 
recommending Mr. O'Brien's removal which was made available to the 
Civil Service Commission during its investigation. Accordingly, I believe 
that the Department may properly release the document and I enclose the 
two photostatic copies you requested. 

Sincerely, 


GEORGE COCHRAN DOUB 
Assistant Attorney General 


ATTACHMENT TO EXHIBIT NO. TWENTY- SEVEN 


Edward H. Hickey, Chief September 29, 1953 
General Litigation Section | 

M. M. Heuser, Chief 
Torts Section 


Joseph F. O'Brien 


Herewith are my comments on Mr. O'Brien's answers, dated Septem- 
ber 8 and September 23, 1953, to the written charges against him, dated 
September 4, 1953. ! 

1. It is clear from the record that a copy of a disapproved letter was 
sent to United States Attorney Patrick J. Gilmore in a case assigned to Mr. 
O'Brien. It was a white copy which bore no signature or initials. It took 
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deliberation on someone's part to send the copy of letter to Mr. Gilmore. 

No one saw Mr. O'Brien do it, but there is no reason whatever to think 

that any other person had the slightest interest in mailing the copy of an 
unsigned letter. O'Brien's explanation of the event is that it was ''one of 
those inadvertences somewhere along the lines of our secretaries, reviewers 
and handlers of our outgoing mail, including at that time personnel at the 
office of the Assistant Attorney General". As pointed out above, it does 

not seem reasonable to me to deduce from the known facts that the copy 

of letter was "inadvertently" sent out. However, there is no direct evidence . 
that O'Brien did the act. He has done such things before. That is one reason 
he is suspected. In the last three or four sentences of his answer of September 
8, 1953 he refers to another such occasion. I had stopped him from sending 

a copy of a letter to the Attorney General from the Judge Advocate General 
(Army) Office to the United States Attorney. The letter condemned the 

United States Attorney's handling of the case. Somehow or other the copy 

of letter nevertheless reached Mr. Gilmore and he was naturally very angry 
about the matter. I understand that when Mr. Gilmore was here for a United - 
States Attorneys’ conference that he angrily complained of the copy of letter 
being sent to him, and without looking into the matter Assistant Attorney 
General Baldridge began apologizing for what he thought had been done in 

a routine way. (I was not present at the conference.) That let O'Brien 

off the hook and he now intimates that Mr. Baldridge secretly sent out a 

copy of a letter. 

(I notice that in his answer of September 23 Mr. O'Brien asks for the 
right to see a copy of Mr. Gilmore's letter of February 2, 1953 and the 
enclosure therewith. They have been removed from the Department file. 

I assume that Mr. O’Brien is within his rights in asking to see true copies 
of the papers which are part of the basis of the charge against him.) 
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2. If I understand Mr. O'Brien's answer of September 8, 1953 and 
his memorandum of May 19, 1953, he does not deny that he orally asked 
an officer on the staff of the Judge Advocate General of the Army to write a 
brief and to send it directly to the United States Attorney. The time elements 
involved and Mr. O'Brien's then planned absence from the Department during 
the period would also have made it impossible for him to review the brief, 
had he intended to do so. The brief was not on a complex or unusually dif- 
ficult point. 

On a few occasions, officers from the Judge Advocate General staff 
(Army) have actively collaborated with attorneys in the Tort Section on 
briefs. In no case that I know of has an arrangement been made to have a 
brief prepared and sent directly to a United States Attorney (from another 
agency) without any opportunity for review here. It was not known about 
or approved by me in this case. It seems obvious to me that what O'Brien 
did in this instance was done because he knew that he was incompetent to 


write the simplest brief and was ashamed to ask me to get someone else 
- in the Department to do it. ! 
3. As well as I can understand Mr. O'Brien's answer to this specific 


charge, he does not deny it. 

Mr. Bonham and Mr. Simpson of the Records and Seon 
Branch have told me that Mr. O'Brien is the most notorious person in the 
entire Department of Justice with respect to his handling of files, particu - 
larly with reference to unauthorized insertions and removals. I have no 
record of other occasions on which the Records people have had occasion to 
complain, but can state that there have been several such instances in the 
last five years. I recall one occasion on which Mr. O'Brien was called to 
the Office of the First Assistant to to the Assistant Attorney General, Mr. 
Newell A. Clapp. Mr. Clapp then threatened to fire Mr. O'Brien if he didn't 
desist from his irregular handling of files. (Illustrative of his chronic violation 
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of the regulations relating to files, are several ''white" copies of supposed 
outgoing letters inserted in Section 10 of D.J. File 157-4-2, which Mr. 
O'Brien submitted with his memorandum of September 23, 1953. A review 
of all the files in cases assigned to O'Brien will probably reveal the same 
condition.) 

4. O'Brien's answer of September 8, 1953 to this charge is no answer 
at all. (In his memorandum of February 26, 1953 to Mr. Burger he admitted 
everything about the alleged 'phone call except that the whole thing was false.) 

His statements about me and the obviously intended inferences are 
utterly false and are evidence of O'Brien's malevolence and irrationality. 
What he states is, of course, irrelevant to the charge against him, but for 
the information of Government counsel in this case I will state that I don't 
recall having spoken to Mrs. Woodring in my life about Virginia politics or 
any other political subject and I had no interest or information concerning 
her political beliefs, loyalties or activities, if any. I gave her the required 
ninety days notice of her deficiencies as a stenographer, based largely on 
O'Brien's complaints about her. (See his memo of August 21, 1953 to Mr. 
Burger). 

The only thing I can make out of O'Brien's fantastic lie about a call 
from Senator Byrd and his libellous statements about me is that he feared 
that Mrs. Woodring would appeal from an "unsatisfactory" rating and he 
was terrified at the prospect of having to testify in the matter - and of 
hearing what Mrs. Woodring might say about his hypocrisy and his bullying 
of her. The "'out'' he devised was characteristic of his cowardly and evil 
nature - lies and slander intended to create another situation that would 
divert attention from him. Incidentally, Mrs. Woodring resigned before 
the end of the ninety day period and in my presence indicated to O’Brien 


that she was aware of his hypocrisy in her case. 
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EXHIBIT 28 


EXTRACTS FROM "TRANSCRIPT OF PROCEEDINGS" IN THE MATTER OF 
JOSEPH F. O'BRIEN, HEARING HELD BY APPE ALS EXAMINING OFFICE 
OF THE UNITED STATES CIVIL SERVICE COMMISSION 
ON MAY 24, AND 25, 1954 AT WASHINGTON, D. C. 


UNITED STATES CIVIL SERVICE COMMISSION 
APPEAL EXAMINING OFFICE > 


In the Matter of: 


JOSEPH F. O'BRIEN 


Under Provisions of Section 14, 
of the Veterans’ Preference Act 
of 1944, as amended. 


MR. SEEGMILLER: Mr. O'Brien has repeatedly requested a copy of 


this telegram, it came to our attention five minutes ago, to explain Mr. 
O'Brien’ s failure of recollection of what it is all about. 

MR. MacGUINEAS: Since that subject has been introduced, I want 
fo state the Department's position on that. When Mr. O'Brien filed his 
first of a series of answers on this case, I think it was some time in Septem- 
ber, 1953, from there on he bombarded us -- I ee say -- almost daily 
with requests for information. 

Those requests to us were in such a confused, garbled form we couldn't 
tell what he was saying. | 

After we had received a large number of his requests, we wrote him 
a letter on January 25, 1954, in which we said: "If you will give us one 
complete list of the items that you want, identifying them by date and sender 
and receiver, we will give consideration and furnish you copies." Mr. 
O'Brien chose to ignore that letter. : | 
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For months thereafter, he continued to send us piecemeal, fragmentary 


requests for material. It was not until the last few weeks we finally received alet- 
ter from him which did request some twelve specific items. 

I may say that in the last request he finally did put in, he did not request 
a copy of this telegram. 

MR. ELLIOTT: I don't think we need to go any further in this direction. 

Do you want to say a few words on this? 

MR. SEEGMILLER: One sentence. 

MR. ELLIOTT: Go ahead. 

MR. SEEGMILLER: I'd like to disavow it was the intention of the De- 
partment not to comply. The only point was, Mr. O'Brien had not seen the 
telegram. That is why this testimony about it is not as fresh as it is on 
some others. 

I had no intention to imply the Department was derelict. [pp. 66, 67] 


* * * * 


MR. SEEGMILLER: Charge II has its beginning am centers around a 
letter from the United States Attorney in Alaska dated April 9, 1953, and 
attached copy of a memorandum of law. 

I'll ask, Mr. MacGuineas, do you have the original of that letter ? 

MR. MacGUINEAS: We do not. 

MR. SEEGMILLER: Off the record. 

(There was discussion off the record.) 

MR. SEEGMILLER: On the record. 

That letter not being available, I assume that a copy of that is in the 
Charges, is that right? In the file? 

MR. ELLIOTT: It is in the file. 

MR. SEEGMILLER: Noting a copy of that letter is in the file, I would 
like to ask Mr. O'Brien to give a little testimony concerning it. Whereupon, 

| J. F. O'BRIEN 
the appellant, having previously been duly sworn, testified as follows: 
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DIRECT EXAMINATION 

By Mr. Seegmiller: ? 

Q. Ihand you a copy of a letter dated April 9, 1953, of the United States 
Attorney in Juneau, Alaska, with an attached memorandum of law. I ask you: 
Have you ever seen the original of that letter? A. I did. [pp. 123, 124] 

* & oe * 

MR. SEEGMILLER: * * * So we don't lay any'claim to the fact that 
-- to the statement that Mr. O'Brien's leave privileges were abused. We 
make no point of that. I made that clear at the opening of the case yesterday. 

We make no complaint here that he was denied access to the files. While 
there is something in the record, we are not asserting that as an error here. 
We make no complaint here that he didn't receive documents or copies of them. 
While there is something in the record to the effect he didn't, we don't make 
any point of that here. So those, we can just brush aside as Mr. MacGuineas' 


understanding of what we were asserting in the case. [pp. 259] 
ee ee ee 


[Filed June 5, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JOSEPH F. O'BRIEN, 
Plaintiff, 
Vv. CIVIL ACTION NO. 799-58 


WILLIAM P. ROGERS, Attorney 
General of the United States, 


Defendant. 


fee Cee Cee Cee See Nee ee ee” 


74 


AFFIDAVIT OF GEORGE COCHRAN DOUB IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


CITY OF WASHINGTON ) 
DISTRICT OF COLUMBIA 


ss 


GEORGE COCHRAN DOUB, being first duly sworn, deposes and states: 

1. Iam the Assistant Attorney General in charge of the Civil Division 
of the United States Department of Justice, Washington, D. C. 

2. Mr. Joseph F. O’Brien, plaintiff in the above action, was removed 
at the close of business on January 8, 1954 from his position of Trial Attor- 
ney (General), GS-13, in the Torts Section of the Civil Division, and that 
position thereupon became vacant. 

3. On March 25, 1956, Mr. John G. Roberts was promoted to the 
psotion in the Torts Section formerly occupied by Mr. O'Brien. Mr. 
Roberts has remained in this position continuously to the present time. 

4. On August 26, 1956, Mr. Evans W. North was promoted to the 
attorney position in the Torts Section which had been vacated by Mr. 
Roberts when he was promoted to the position formerly held by Mr. O'Brien. 

5. At the time of Mr. O'Brien's removal, the Torts Section consisted 
of thirteen attorneys, including Mr. O'Brien. At the present time the Torts 
Section has seventeen attorney positions, all of which are filled. 

6. At the time of his removal, Mr. O'Brien was earning as a GS-13 
a gross annual salary of $9,160.00. If Mr. O'Brien were to be reinstated 
in his former position as of May 17, 1958 with the right to receive full 
back pay, he would be entitled to a lump payment before deductions of 
approximately $42,296.00. This gross figure includes an intervening 
administrative increase and a general employee pay raise. 

/s/ Geo Cochrane Doub 
GEORGE COCHRAN DOUB 
Subscribed and sworn to before me this 5th day of May, 1958. 
| /s/ Mary J. Turner, Notary Public, D.C. 
My commission expires July 31, 1959. 





[Filed June 5, 1958] 


AFFIDAVIT OF GEORGE STEPHEN LEONARD IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


CITY OF WASHINGTON _) 
) 
DISTRICT OF COLUMBIA ) 


GEORGE STEPHEN LEONARD, being first duly 5 sworn, deposes and 
states: 

1. I am the First Assistant to the Assistant Attorney General in charge 
of the Civil Division, Department of Justice and have been such since Septem- 
ber 1, 1953. : 

2. By letter dated September 4, 1953, signed by then Assistant Attorney 
General Warren E. Burger, notice was given to Mr. Joseph F. O'Brien of 
proposed action, based on four specific charges, to re move him from the 
service of the Department of Justice. A copy of that letter is attached to 
the complaint as Exhibit B. | 

3. Thereafter Mr. O'Brien requested to be heard orally on these charges. 
Copies of correspondence dealing with this request are attached and made a 
part of this affidavit, as follows: | 


a. Memorandum dated September 23, 1953, from plaintiff 
to Assistant Attorney General Warren E. Burger. 





b. Memorandum dated September 25, 1953, es plaintiff 
to Assistant Attorney General Warren E. Burger. 


c. Letter dated October 1, 1953, from Assistant Attorney 
General Warren E. Burger to plaintiff. 


d. Letter dated October 5, 1953, from Assistant Attorney 
General Warren E. Burger to plaintiff. 


e. Memorandum dated October 7, 1953, from plaintiff to 
Assistant Attorney General Warren E. Burger. 


f. Letter dated October 7, 1953, from Assistant Attorney 
Gener al Warren E. Burger to plaintiff. 
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4. On October 9, 1953, Mr. O'Brien was heard orally by me on the 
charges preferred against him. At this time, and prior thereto, Mr. 
O'Brien was permitted to present for consideration any material he de- 
sired. Mr. O'Brien was heard for about two hours, beginning at approxi- 
mately 10:30 A.M. Thereafter, on the same day, I prepared a memorandum 
dated October 9, 1953 (a copy of which is attached and made a part of this 
affidavit) summarizing what took place at that time. 

: /s/ Geo. S. Leonard 
Subscribed and sworn to before me this 23d day of May, 1958. 


/s/ Madeline MacDonald, Notary Public, 
D. C. - 


My commission expires March 14, 1961. 


_ ATTACHMENT a. TO AFFIDAVIT OF GEORGE S. LEONARD 


MEMORANDUM FOR 


MR. WARREN E. BURGER, ASSISTANT ATTORNEY GENERAL 
CIVIL DIVISION 


Washington, D. C. 
Wednesday, September 23, 1953. 
1. You will recall you wrote me in Minnesota under a Washington, D. C. 

date line of September 4, 1953. Said letter was received by me at Stillwater 
on the 8th, while I was enjoying with my family, annual vacation and leave 
over the period of Monday, August 31st to Monday, September 14th. I re- 
plied tentatively to your 4 charges by letter, at Stillwater, dated September 
8, 1953. Said letter was received at the Department here, September 14, 
1953 (#367). I assume you have that reply. At the last sentence of paragraph 
two of my letter, I stated that when and as I returned to Washington, D. C. I 
would have certain pertinent files and persons available for reference and 
would timely make supplementary response to your charges. 
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2. Since returning to Washington, D. C. I have looked into pertinent 
records in the effort to ascertain with some certitude what situation you 
had in mind when in your letter of September 4, 1953 to me at Stillwater, 
you wrote | i 


"1, On or about January 14, 1953, in the case of Nakat Packi 
Corp. v. United States (D. C. Alaska, Civil No. 5744-A), you 


mailed to the United States Attorney at Juneau, Alaska, a copy 
of a proposed Department letter which you had prepared, the 
‘original of which had to your knowledge been spe ay dis- 
approved by my office." 


3. At Tab "'C"' of my aforementioned letter to you | dated Stillwater , 
September 8, 1953, I unequivocally and categorically denied your charge. 
IT now, on examination of the Nakat file and having some precise compre- 
hension of what you were talking about, again deny your charge. Attached 
hereto is Section 10 of the Nakat Corp. and 38 Ins. Co. v. United States 
DJ file 157-4-2. At blue tab ''A", inserted for your ready reference, you 
will note that there are 2 separate January 14, 1953 letters, outgoing to 
United States Attorney Gilmore at Juneau. With respect to one, there 


apparently was a preliminary draft by me on the 12th and the red pencil 


marginal note on it by me indicates I had a conference on its content with 
Mr. Heuser, Chief of Tort Section, and asa result made a revision thereof 
on the 13th, initialled it and sent it on to Mr. Heuser, ‘who also initialled 
it and had it dated for mailing. The yellow file CORY of that letter now shows 
Mr. Heuser's initials crossed out in ink. 

4. At blue tab ''B" of the attached Section 10, there is a yellow file 
copy of a letter to Mr. Gilmore dated January 29, 1953 by Mr. Heuser. 
Therein he refers to a "Gilmore" letter of January 23, 1953 which treats 
ostensibly with the ''copy" of letter of January 14 you mention. Our Tort 
Section docket reveals that Mr. Gilmore replied to Mr. Heuser's letter, 
under date of February 2, 1953. Neither Mr. Gilmore’ s letter of January 
23, 1953 or his reply of Feburary 2, 1953 are in the attached DJ file or other 
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parts thereof. To the best of my knowledge, I have never had or seen these 
missing papers. The Records Division say that they cannot find them. Mr. 
Heuser says "I do not have the mentioned letter and do not know where it is." 
Mrs. English says she does not have them and only used the said DJ file for 
administrative purposes. 

5. In view of the content of the quote at paragraph 2 hereof, I assume 
you have the aforementioned missing papers in your personal possession. 
In order that I may know to a certainty what they are and what you base your 
Charge #1 upon, request is made that you attach said papers compiete, 
hereto, for my inspection, and copying for use under Section 14 of the 
Veterans Preference and related Civil Service Acts, and thereafter for 
their belated filing in Section 10 of DJ file 157-4-2, by the Records Division, 
or their return to you if you so direct. 

6. This is to advise you that in addition to making written answer to 
your 4 specific charges I desire to avail myself also under Section 14 of 
the Veterans Preference Act, and paragraph 4 of your letter to me at 
Stillwater dated September 4, 1953, to appear personally before you on 
reasonable prior notice, to answer the 4 charges you make. Before this 
personal appearance I wish of course to know fully about such vague matters 
as are involved with content of paragraph 5 of this memorandum. 

Respectfully, 
/s/ Joseph F. O'Brien 


Joseph F. O'Brien 
Attorney, Tort Section 
Civil Division. 
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ATTACHMENT b. TO AFFIDAVIT OF GEORGE S. LEONARD 


Memorandum For 


Mr. Warren E. Burger, Ass't Atty Gen’ 1 


Civil Division 


Washington, D. C. 
Friday, September 25, 1953 


1. Reference is made to your Charge #2 in your letter, Washington, 
D. C. September 4, 1953 (#84,243) addressed to me at Stillwater, Minnesota 
and while I was at my home there with my family, on long previously approved 
annual leave, from Monday, August 31st, 1953 to Monday, September 14th, 
1953. Your letter was received by me at Stillwater on September 8th, 1953. 
I replied tentatively by letter dated at Stillwater, September 8th and that 
reply was received here by the Department on September 14, 1953 (#367). 
I assume you have that reply. I stated therein at the last sentence of para- 
graph two that when and as I returned to Washington, D. C. from Stillwater, 
I would have certain files and persons available for reference and would 
timely then make supplemental response to your caress 

2. Your Charge #2 reads: 


“Also in connection with the Nakat Packing Corp. case, 
upon receipt of a letter dated April 9th, 1953, addressed 
to me by United States Attorney P. J. Gilmore Jr., enclos- 
ing a memorandum of authorities filed by opposing counsel, 
you delivered that memorandum to the Office of the Judge 
Advocate General, Department of the Army, and arranged for | 
that Office to prepare an answering memorandum and send it 
directly to the United States Attorney at Juneau without 
the required review and supervision by your superiors in 
the Civil Division. This was not only unauthorized action 
but was an evasion of your responsibility to, pre pare such 
material your self." 


3. At Tab "D" of my aforementioned letter of September 8th, 1953 at 
Stillwater, Minnesota and which was received as aboye stated by the Depart- 
ment here on September 14th, 1953, I made a tentative, from memory, reply 
to your Charge #2 and stated: ) 
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"On or about May 19th, 1953 Mr. Burger asked for and I gave 
him a written report on this matter. A self-explanatory 
copy dated May 19th, 1953 (pages 1 to 7 inclusive) is 
attached." 


4. Since my return to Washington, D. C. from Stillwater, on September 
14th, 1953 I have made zealous effort, with several others, to locate the 
letter of April 9, 1953 andits enclosure, to which you make reference in 
your Charge #2. It cannot be located in the Records Division, nor in Section 
10 or 11 (the last) of DJ file 157-4-2 in Nakat Co and 38 Ins. Cos. vs. United 
States. Also the other related papers necessary for any reasonable or intel- 


ligent understanding of Charge #2. These related papers appear to consist 

of (a) a letter dated April 21, 1953 with enclosure from the OJAG-Army to 
the Attorney Gemeral, (b) a telegram of April 23, 1953 from Mr. Gilmore to 
the Department, (c) a draft of a memo from you to Mr. Heuser, Chief, Tort 
Section, dated May 12, 1953, (d) a draft of Mr. Heuser's reply to you dated 
May 14, 1953, (e) my memo to you dated May 19, 1953, and (f) other pertinent 


notes. 

5. In view of the content of paragraph 4 hereof I assume you have the 
missing records in your personal possession. In order that I may know within 
reason or precision the exact nature and content of the documents, to make 
my supplemental written response to your charge # 2, request is made that 
you attach said papers complete hereto for my inspection, copying and sub- 
sequent use if that becomes necessary in the furtherance of the provisions 
of Civil Service law and Regulations, and Section 14 of the Veterans Prefer- 
ence Act. The mail stamps, receiving stamps, and notations on each of the 
papers are of course pertinent for my purposes. 

6. For your information it will be agreeable to me if you will kindly 
have the papers above identified, photostated, in the interest of our time 
and their sufficiency for the purposes indicated, and be transmitted to me 
formally, and either certified or uncertified. To cover the cost of making 
the set of photostats for me, I enclose a $5 bill (A 00057667A Series 1953). 
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7. This is to advise you that in addition to making written supple- 
mented answer to your Charge #2, after I receive the above identified 
minimum data from you, I desire to avail myself also under Section 14 of 
the Veterans Preference Act and paragraph 4 of your letter to me at Still- 
water, Minnesota, dated Washington, D. C., September 4, 1953, to appear 
personally before you on this charge #2, on:‘reasonable prior written notice, 
to answer your said Charge #2. 


Respectfully, 
/s/ Joseph F. O'Brien 


Joseph F. O'Brien 
Attorney 
Tort Section, Civil Division. 


ATTACHMENT c. TO AFFIDAVIT OF GEORGE S. LEONARD 


WEB:DBM October 1, 1953 amm 


Mr. Joseph F. O'Brien 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 

Pursuant to the request made in your memorandum to me of 
September 23, 1953, I am designating my first assistant, Geo. 
Stephen Leonard, to hear you personally at 10:30 A. M., October 7, 
1953, to answer the charges which have been made against you. 

Sincerely yours, 


WARREN E. BURGER 
Assistant Attorney General 
Civil Division 
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ATTACHMENT d. TO AFFIDAVIT OF GEORGE S. LEONARD 
WEB:DBM October 5, 1953 amm 


Mr. Joseph F. O'Brien 
7501 Blair Road 
Takoma Park, Maryland 
Dear Mr. O'Brien: 

I regret that it is necessary to postpone until 10:30 A. M., 
October 9th, your hearing before Mr. Leonard to answer the charges 
which have been filed against you. Unless I hear from you to the con- 
trary I shall assume that you will appear before Mr. Leonard at that 
time. 

Sincerely yours, 
WARREN E. BURGER 


Assistant Attorney General 
Civil Division 


ATTACHMENT e. TO AFFIDAVIT OF GEORGE S. LEONARD 


Memor andum 


For Mr. W. E. Burger, Ass't Atty Gen'l 


Civil Division 


Wednesday, Oct., 7th 1953 

1. Ihave your letter of October 5, 1953 (WEB:DBM). It was received 
at my local residence yesterday. You state you regret that you find it nec- 
essary for you to postpone to 10:30 AM October 9th 1953 a hearing on your 
charges stated in your letter to me dated Washington, D. C. September 4, 
1953 and received by me at Stillwater, Minnesota September 8th 1953. 

2. In connection with the above kindly see my Memorandum of September 
23, 1953 and October 6th 1953 to you on your Charge #1, and my Memorandum 
of October 6th 1953 to you on your Charge #2. In each of these I asked that 
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you let me have photostatic copies of the papers in your possession and 
on which you rest the respective charges. These copies (exact and each 
set in full) are as you well understand, necessary in or der that I may know 
with some exactitude just what-it is that you are talking about in each of the 
two charges. 

3. Under the foregoing circumstances I peecstt that the October 9th 
1953 hearing before you, and as mentioned at paragraph one hereof, be set 
over to a day 4 or 5 days after you have furnished vo = me the above mentioned 
minimum photostatic (clear) copies data. 

Respectfully : 
/s/ Joseph F. O'Brien 


Joseph F. O'Brien 
Attor ney ! 
Tort Section, Civil Division. 


ATTACHMENT f. TO AFFIDAVIT OF GEORGE S. LEONARD 


WEB:DBM October 7, 1953 : amm 
REGISTERED - RETURN RECEIPT | 
Mr. Joseph O'Brien 


7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 
Iam replying to your two memoranda dated October 5, your two memo- 
randa dated October 6, and your memorandum dated October fa 
As you have acknowledged, my letter of September 4, 1953, stating 
charges against you was received by you September 8. By that letter you 





were given until September 24 to answer the erect per sonally and in 
writing with supporting affidavits. 

You sent the Attorney General a letter dated September 8 from Minnesota, 
enclosing certain material in answer to the charges, but stating that you would 





84 


file a supplementary answer upon your return to Washington. Since you 
have returned to Washington you have sent me memoranda in answer to 
the charges which bear dates of September 23, September 25 and Septem- 
ber 28, respectively. Your memoranda of September 25 and September 28 
will be treated as part of your answer to the charges, not withstanding tle 
fact that they were written and received subsequent to the period specified 
in the letter of charges for your submitting an answer. 
Your memorandum of September 25 requested that you be furnished 

photostatic copies of certain items of correspondence specified in your 
. memorandum. On September 30 I sent you a registered letter enclosing 
photostatic copies of the documents you requested and returning to you a 
$5 bill which you had transmitted with your memorandum of September 25 
to cover photostating charges. That registered letter was returned on 
October 1 with a notation that delivery had been refused. 

~ On October 6 you discussed your case with Mr. MacGuineas of this 
Division and told him that you assume that one of your children had refused 
to accept delivery of the registered letter. Mr. MacGuineas then handed to 


you personally all of the material which had been originally sent you by my 
registered letter of September 30. Upon your complaint to Mr. MacGuineas 
that the photostatic copies sent you by my letter of September 30 did not 
cover all of the material you requested, he permitted you to examine those 


sections of the Departmental files which contain the correspondence on the 
cases which are the subject of the charges made against you and which you 
expressed a desire to inspect. 

On October 1 I wrote you designating my first assistant, Mr. Leonard, 
to hear you personally on October 7 in answer to the charges. Your memo- 
randum to me of September 23 requested such a personal hearing. On Octo- 
ber 5 I wrote you that it would be necessary to postpone your hearing be- 
fore Mr. Leonard until 10:30 A. M., October 9. 
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‘e. 
rE I have since received from you several me moranda referred to in the 
first paragraph of this letter. In those memoranda you submit what amounts 
5 to a further supplement to the charges against you, you demand a substantial 
number of photostatic copies of additional documents and request a further 
postponement of the hearing at which you may appear in person to answer 
° the charges. : 


Insofar as these memoranda constitute a further supplementary answer 
to the charges they will be given consideration. In view of the fact that you 
have been furnished photostatic copies of certain documents already and 
A have been permitted to inspect additional documents in the Departmental 

| files, I do not feel called upon to furnish you with additional photostatic copies 
of such documents. I do not deem it appropriate to make any further postpone- 
e| ment of your hearing before Mr. Leonard, par ticular ly since the thirty day 
period after which action may be taken on the char ges against you expires 
on October 8. | 

Accordingly, this letter confirms 10:30 A. M., October 9, as the time 
at which Mr. Leonard will hear you in person. The $5 bill which you sent 
a me is returned with this letter. In view of the possibility of loss, I reque st 
that you do not send any more currency to the Department. Any copies 
which you are entitled to have will be furnished free to you. 

Yours very truly, 


> 


WARREN E. BURGER 
Assistant Attorney General 
Civil Division | 


owe 
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ATTACHMENT - TO AFFIDAVIT OF GEORGE S. LEONARD 


MEMORANDUM FOR THE FILES October 9, 1953 
Geo. Stephen Leonard 
First Assistant, Civil Division 
Hearing requested by 
Mr. Joseph F. O'Brien 
A hearing was given to Mr. O'Brien this morning, commencing at 


approximately 10:30 a.m. and continuing for about two hours. No other 


persons were present during any substantial portion of this period. 

At the outset I stated to Mr. O'Brien that I had refrained from studying 
the material in the present file in the thought that he might prefer to state 
his position without my having any preconception of the issues involved. 
Mr. O'Brien agreed that that appeared to be a better way of approaching 
the matter. 

We took up each of the four specific charges in turn. On these it was 


my endeavor to ascertain as nearly as might be the precise matters of 
fact which were in issue under the charges, and which could be supported 
or contradicted by the statements of others concerned, and the relevant 
documents. The following is the position taken by Mr. O'Brien and the 
matters stated to me by him. 


CHARGE 1 


The elements of this charge appeared to be (a) the sending of a carbon 
of a letter addressed to United States Attorney Gilmore without the origi- 
nal (b) of a letter prepared by Mr. O'Brien (c) which to the knowledge of 
Mr. O'Brien (d) had been disapproved by the Office of the Assistant Attorney 
General. On these points, Mr. O'Brien stated (a) that it appeared to be true 
that a carbon of a letter had been sent to United States Attorney Gilmore with- 
out the original and that it was further true (b) that such letter had been 
prepared by him. Mr. O'Brien denied categorically (c) that he had sent, or 
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ordered the letter to be sent, and further denied (d) that he had knowledge 
of the disapproval of any such letter by the Office of the Assistant Attorney 
General, the existence or non-existence of such disapproval being a matter 


upon which he did not have, nor now has, accurate information, except that 
he has since seen the yellow carbon in the file with the initials of Mr. 
Heuser struck out and ink lines drawn through the paragraphs. 

As a point of fact in support of his denial of having ordered the carbon 
sent, Mr. O'Brien stated that the carbon in question which he had seen in 
the file as returned by United States Attorney Gilmore had a rubber date 
stamp which he states to have been used onlyby the secretary to the Chief 
of the Section, Mr. Heuser, prior to forwarding such letters for approval 
to the Office of the Assistant. His contention in this regard is that he 
would not be in a position to have sent out a carbon with such a stamp. 

Mr. O'Brien further agreed, however, that had the original been disap- 
proved in the Office of the Assistant, it would in the normal course have 
been returned complete with all carbons to the Chief of Section and thus to 
Mr. O'Brien, and that in such casethere would have been such rubber date 
stamped carbons available for mailing. Mr. O'Brien stated that without the 
rubber date stamp the mail room would not have accepted a letter from an 
attorney:for mailing, but that with it they would have sent a letter or carbon 
as directed. Mr. O'Brien agreed therefore that the denial as to the sending 
of the rubber date stamped carbon was closely allied with his denial of 
knowledge of the disapproval of the original letter. Off the immediate 
point on this charge, Mr. O'Brien stated that the carbon in question was 
a carbon of a redraft, that the original letter had been disapproved by Mr. 
Heuser, and that he had accordingly redrafted it, that the redraft was 
initialed by Mr. Heuser and forwarded to the Office of the Assistant after 
conference. Mr. O'Brien also indicaed that at that time the handling of all 
mail through the Office of the Assistant created substantial delays in signing 
and mailing letters drafted by the various attorneys. In this regard he said 
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that where occasional absences might occur in the Office of the Assistant, 
Mr. Phillips, who was described by him as being extremely slow, would 
have mail piled on his desk which would not get out in some cases for four 
or five days. 

I pointed out to Mr. O'Brien on this issue that such a statement in 
effect was essentially laying a foundation for a justification of the sending 
of a carbon to a United States Attorney in an active matter by the depart- 
mental attorney concerned, and that since his position was stated to be that 
he had not so sent, nor directed the sending of the carbon in question, the 
question of delay in the Office of the Assistant was necessarily irrelevant. 
He agreed. 

In summary therefore the precise issues involved in Charge 1 are 
(a) a denial by Mr. O'Brien that he sent or caused to be sent the carbon of 
the letter in question and (b) a further denial that he had knowledge of the 
disapproval by the Office of the Assistant of the sending of the letter. 


CHARGE 2 


The charge as stated contains the following elements: (a) That O'Brien, 
without authority, gave to the Office of the Judge Advocate General of the 
Army a copy of a brief received from United States Attorney Gilmore, (b) 
requested the Judge Advocate Gemeral's representative to prepare the 
Government's brief in opposition, and (c) to mail the same directly to Gil- 
more. 

Mr. O'Brien's position on these matters was as follows: (a) That he 
did in fact show the letter and give a copy of such brief to Lieutenant Cate 
of the Army, (b) that he did not request the preparation of any brief in op- 
position although he did, in what he states to be the ordinary course of 
procedure, ask for the comment of the Judge Advocate General's office - 
thereon, and further (c) denied that the original of such comment was to be 
sent to Gilmore rather than the Department but that he did, in accordance 
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with what he states to be usual practice, request the Army to mail a copy 
directly to Gilmore. : 

In support of his denial that he requested the preparation of a brief, 
Mr. O'Brien stated that no brief had in fact ever been prepared in opposition. 
When asked whether the request to the Judge Advocate General's office had 
been in writing, Mr. O'Brien stated that it was verbal and that the brief in 
question received from Gilmore had been handed over by him to Lieutenant 
Cate at his desk. On this point he makes reference to a contempor aneous 


memorandum written by Cate which, I understood him to say, was attached 


to a forwarding letter from General Brown to the Attorney General. 
Mr. O'Brien states that at this time, before any action had actually 

been taken by the Army on the matter, he had gone into military service 
and did not therefore himself send anything to Gilmore, but that he latter (sic) 
found that Gilmore had wired the Chief of Section requesting the material 
which was being prepared. | 

The direct issues of fact involved on this charge are as follows: (a) 
That the request made by O'Brien to the Judge Advocate General's repre- 
sentative was, or was not for a brief in opposition to the one theretofore 
received from Gilmore, and (b) the denial of the charge that he so requested 
the Army representative with the further request that they mail the original 
thereof directly to the United States Attorney in Juneau. There may be a 
further issue of fact involved in respect of the matters stated by Mr. O'Brien 
to be the usual course of handling such matters in this office. 


CHARGE 3 


The charge states that (a) all papers were removed by Mr. O'Brien 
from two Department files, (b) were thereafter returned by Mr. O'Brien 
to Records in loose form, and (c) despite the fact that Mr. O'Brien had re- 
ceived numerous prior warnings about removal of material from such file. 
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Mr. O'Brien's position on this is that there was only one such file, 
although he is unable to identify from the charges which of the two therein 
mentioned it was. He states that the file in question contained three to 
four papers, that he did remove them, that he immediately stapled these 
papers to the file jacket with a penciled note indicating that the papers bore 
a different file number from that of the jacket. Mr. O'Brien agreed that the 
loose papers reached the files without the jacket and states that Files there- 
after typed a new jacket with the correct file number and inserted the 
material. Mr. O'Brien added that the old jacket ultimately reached the files 
without the papers attached and the proper papers were then included in it 
which referred to another case. 

As a further fact in support of his removal of the papers from the file, 
Mr. O’Brien stated that he and such others as did not keep desk files had 
on many prior occasions in the normal course under a practice which to his 
knowledge had continued during his entire service, taken from the files 
duplicate copies of judgments, opinions and similar papers for forwarding to 
a referring department on request, or removing an original from under the 
ACCO binder for forwarding within the Division or Department when the 
particular piece was requested by higher authority and the file itself was 
in use by the attorney, or under other special circumstances warranting it. 

Mr. O'Brien categorically denied that he had received any prior warn- 
ing on the removal of material from files. This denial, together with the 
possible issues raised by his statement of customary practice are the con- 
tradicitions of fact to be resolved in respect of this charge. 


CHARGE 4 


The essential fact in this charge is the statement that Mr. O'Brien 
stated to Mr. Heuser that he had received a telephone call from Senator 
Byrd recommending Mrs. Nancy Woodring. 
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Mr. O'Brien categorically denies (a) that he received a call from anyone 
describing themselves as Senator Byrd, or (b) that in any event he informed 
Mr. Heuser that he had received such a call. : 

Mr. O'Brien states thathe did receive a call on the date in question be- 
tween 8:30 or 8:30 in the morning at his desk, which went as follows: The 
caller asked: "Are you the Mr. O'Brien that Mrs. Woodring worked for ?" 
To which Mr. O'Brien replied: "I am."' The caller then asked whether Mrs. 
Woodring was considered as being incompetent. To which Mr. O'Brien 
stated that he did not rate Mrs. Woodring, that it was done by his chief, 
that in any event Mrs. Woodring must have in her possession Departme nt 
notices of her performance for each year of work and then asked the caller: 
"Who are you ?"' To which the reply was "I am from Senator Byrd's office and am 
very much interested in Mrs. Woodring's welfare." Mr. O'Brien states 
that he then said: "I suggest you talk to Mr. Heuser. : Let me have your 
name or call back after 9:00." Mr. O'Brien states that the caller did not 
give his name and that he has no knowledge or information as to whether 
the caller called back to Mr. Heuser or anyone else. | 

Mr. O'Brien states that he did thereafter talk to Mr. Heuser in the 
latter's office without any other persons present, that he repeated the 
foregoing conversation, and that Mr. Heuser expressed concern. 

The sharp issue of fact here involved is whether or not Mr. O'Brien 
stated in words to Mr. Heuser that he had received ajcall from Senator 
Byrd. A secondary issue of fact may exist with respe ct to the question 
of whether Mr. O'Brien has stated in connection with the present charges 
or otherwise that the caller identified himself as Senator Byrd. 








CON CLUSION OF HEARING 


I pointed out to Mr. O'Brien that the regulations require charges to be 
answered in affidavit form and that it would be necessary for me in connection 
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with my further consideration of the statements made by him to take under 
advisement only those matters which he affirmed to be true, and that I 
would similarly limit myself in respect of the position of the Division on its 


charges to statements made in similar form together with the appropriate 


documents under each charge. He agreed and I dictated a form of affidavit 
to incorporate each of the memoranda or letters which he has previously 
sent to us which he wished to have considered. He stated that he was not 
immediately certain of the accuracy of the dates of each or that the total 
which he wished included were those set forth in a memorandum of October 
9, 1953 which he handed to me. He took the form of affidavit with him to 
check against his own copies in order to list each of the pieces therein that 
he wishes to have considered. This he states will be returned to me not 
later than Monday or Tuesday of next week. 

I pointed out to Mr. O'Brien that the issues involved matters of con- 
tradictory fact and that accordingly questions of veracity with respect to 
the opposing affidavits would have to be resolved; that if he had further 
affidavit material which he wished to submit on the credibility issue, that 
they should reach me in the near future. I did point out that as nearly as 
possible such affidavits should concern themselves with office practice 
and procedure so as to be as close as possible to the charges. Mr. O'Brien 
stated that it would be personally embarrassing to him to go to his former 
roommate, or to Mr. Hickey, or to Mr. Foley for such affidavits, but that 
he would expect to let us have general background material in this form 
from persons of responsibility outside the Department. 





[Filed June 5, 1958] 


AFFIDAVIT OF ATTORNEY GENERAL WILLIAM P. 
ROGERS IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


CITY OF WASHINGTON ) 
) ss 
DISTRICT OF COLUMBIA) 


WILLIAM P. ROGERS, being first duly sworn, deposes and states: 

1. Iam the Attorney General of the United States, and the defendant 
herein. From January 28, 1953 to November 8, 1957 I was the Deputy 
Attorney General of the United States. : 
| 

2. By memorandum dated December 28, 1953 a copy of which is attached 
hereto and made a part of this affidavit, then Assistant Attorney General 
Warren E. Burger recommended that I terminate the employment of Mr. 
Joseph F. O'Brien in the Department of Justice, for reasons stated in a 
letter of charges dated September 4, 1953 (a copy of which is attached to the 
complaint as Exhibit B). Accompanying this memorandum were the attach- 
ments specifically listed ther ein. ! 


3. After carefully considering the contents of " memorandum and 
attachments, I determined that the charges against Mr. O'Brien, set forth 
in the letter of charges of September 4, 1953, were sustained. I acted solely 
on the basis of said memorandum and attachments in arriving at this deter- 
mination, and considered no other material. I did not give consider ation to 
any reason for dismissing Mr. O'Brien other than those specified in said 
letter of charges. : 


4. After determining that the charges were sustained, I so advised Mr. 
O'Brien in a letter dated January 5, 1954, a copy of which is attached to the 
complaint as Exhibit C. : 

/s/ William P. Rogers 
Subscribed and sworn to before me this 19th day of May, 1958. 


/s/ Edgar M. Ford, Notary Public. 
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ATTACHMENT TO AFFIDAVIT OF WILLIAM P. ROGERS 


Mr. William P. Rogers Dec 28, 1953 
Deputy Attorney General | WEB:DBM: mym 


William E. Burger 
Assistant Attorney General 
Civil Division 


Joseph F. O'Brien -- 
recommended termination of 
employment 


Joseph F. O'Brien occupies an attorney position in the Civil Division. 
Attached hereto are the following: 

1. Letter of charges dated September 4, 1953, from me to Mr. O'Brien. 
This was received by Mr. O’Brien on September 8. 

2. Letter from Mr. O'Brien to the Attorney General dated September 8, 
with enclosures commenting on the charges and memoranda from 
Mr. O'Brien to me dated September 23, September 28, September 
29, and October 5, with his further comments on the charges. 

3. Memorandum dated September 29 from the then Chief of the Torts 
Section in this Division (Mr. O'Brien's supervisor) commenting 
on Mr. O'Brien's answer. 

4. Memorandum dated October 9, 1953, by Mr. Leonard, my First As- 

: sistant, stating the substance of an oral hearing given Mr. O'Brien. 

5. Memorandum dated December 17, 1953, from Mr. Leonard to me 
finding the charges against Mr. O'Brien to be sustained on the basis 
of the record in the Department. 


Upon careful consideration of the foregoing, the affidavits of Mr. O'Brien 
and of other persons having knowledge of the subject matter of the charges, 
and relevant departmental records, I recommend that Mr. O'Brien's employ- 
ment be terminated for cause for the reasons stated in the letter of charges 
and in order to promote the efficiency of the service. 


42 
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I shall appreciate it if you will return these attachments to me when 
you have finished with them. | 


[Filed June 5, 1958] 


AFFIDAVIT OF DAVID V. SEAMAN IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


cITy OF WASHINGTON ) 
) 
DISTRICT OF COLUMBIA ) 


DAVID V. SEAMAN, being first duly sworn, deposes and states: 

1. I am an attorney in the General Litigation Section, Civil Division, 
Department of Justice. Mr. Donald B. MacGuineas is any imme diate sup- 
erior. 

2. On May 20, 1958, Mr. MacGuineas fastouctedl me to make a 
thorough search of the appropriate Department of Justice files in an 
attempt to locate the following original documents: (1) the original letter 
dated April 9, 1953, from United States Attorney P. J. Gilmore, Jr. to 
Assistant Attorney General, Claims Division, Department of Justice, in 
the case of Nakat Packing Corp. v. United States; (2) the original memorandum 
dated September 29, 1953, from M. M. Heuser, Chief, Torts Section to Ed- 
ward H. Hickey, Chief, General Litigation Section, relating to the charges 
against Mr. Joseph F. O'Brien. | 

3. I conducted such a search on May 20 and 21, 1958, but was unable 
to locate the aforesaid original documents. : 

4. I prepared the exhibits attached to Mr. MacGuineas' affidavit, filed 
herein. Copies of the aforesaid documents, and not the original documents 
themselves, were used in preparing Exhibit 1 and the attachment to Exhibit 
27. | 


/s/ D. V. Seaman 
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Subscribed and sworn to before me this 22d day of May, 1958. 


_ /s/ Gladys E. McGaffey, Notary Public, 
D.C: 


[Filed June 5, 1958 ] 
EXCERPTS FROM DEFENDANT'S MEMORANDUM OF 
POINTS AND AUTHORITIES 
ARGUMENT 
I 
PLAINTIFF'S CLAIM IS BARRED BY LACHES 


Plaintiff waited more than 36 months after the decision of the Board 
of Appeals and Review before filing the present action. Since the decision 
of the Board constituted final administrative action, laches is applicable to 
this entire period. Elchibegoff v. Dulles, 123 F. Supp. 831 (D.C.D.C.), 
affirmed 95 App. D. C. 362, 222 F.2d 53 (C.A.D.C.), cert. den. 350 U.S. 874, 
reh. den. 350 U.S. 919. Even if the period of delay were computed from the 
date of the Commissioner's refusal to reopen plaintiff's appeal, however, © 
some 33 months elapsed before suit was instituted. Thus plaintiff's claim 
is now clearly barred by laches. United States ex rel. Arant v. Lane, 249 
U.S. 367 (20 months); Drown v. Higley, 100 App. D.C. 326, 244 F.2d 774 
(C.A.D.C.) (27 months); Haas v. Overholser, 96 App. D.C. 22, 223 F.2d 
314 (C.A.D.C.) (two years); Grasse v. Snyder, 89 App. D.C. 352, 192 F.2d 
35 (C.A.D.C) (16 months); United States ex rel Cromwell v. Doyle, 69 App. 
D.C. 215, 99 F.2d 448 (C.A.D.C.), cert. den. 306 U.S. 640, reh. den. 306 
U. S. 669 (30 months); Caswell v. Morgenthau, 69 App. D.C. 15, 95 F.2d 
296 (C.A.D.C.), cert. den. 305 U.S. 596, leave to file pet. for reh. den. 306 
U.S. 616 (18 months); Kohiman v. Smith, 71 F. Supp. 73 (W.D. Pa.) (two years). 
Plaintiff's former position in the Department of Justice has been filled; 




















the staff of the section in which he served has increased from thirteen to 
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. | | 
[ seventeen attorneys since his dismissal; if plaintiff were to be reinstated. 
at this time, he would probably be entitled to back pay in a lump sum of 

; more than $42,000.00 (Doub Aff.). The Supreme Court has recognized these 
as considerations which make application of the doctrine of laches to em- 
ployee reinstatement suits particularly appropriate: : 

, * * *©* * * *®& KX * 

5 

[Filed October 31, 1958] | 

xa AFFIDAVIT OF JOSEPH F. O'BRIEN 

- City of Washington > gg | 
District of Columbia: | 

; I, Joseph F. O'Brien, being first duly sworn, depose and say that I am 
the plaintiff in the above entitled case and that this affidavit is to state perti- 
nent facts in relation to the pending motion for summar y judgment for the 
defendant in this case. : 

‘ : I have had more than 25 years of experience as a lawyer in the service 
of the United States Government. Three years of this was in a position of 
attorney with the Veterans Administration, working with war risk insurance. 

| Twenty years of this was as an attorney in the U. S. Department of Justice, 
working with war risk insurance and with tort claims against the Govern- 

s ment under the Tort Claims Act. My work has all been in relation to litigation; 
it has included participation in trial work, research and brief writing, prepara- 

S tion of pleadings, central office work in the nature of! supervision of United 

> States Attorneys, compromise and settlement and in general all phases of 

re litigation in the fields mentioned. During all of my years as an attorney in 

zs the Government service I have never had an efficiency rating of less than 

2 satisfactory . ; 


From my personal observation and my personal knowledge during the 


periods of my Government service mentioned above, especially during the 
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20 years spent working in the United States Department of Justice, I have 
had opportunity to learn something of the personnel administration in the 
agencies where I worked. In the Department of Justice there has been 

during all of my years of experience there a very high rate of turnover of 
attorney employees by reason of resignations, deaths, retirements, pro- 
motions and removals. By reason of this attrition alone, it has been possible 
almost at any time during my service in the Department, with little if any 
adjustment in personnel, to find a vacancy for work for an attorney of my 
grade and salary. Aside from the vacancies occurring by reason of the 
attrition mentioned above, the Attorney General has always had authorization 
to employ a large number of Special Assistants. It has been the common 
practice to employ almost any attorney deemed by the Attorney General 

as necessary and proper for the service and to give him the position of 
Special Assistant while assigning him to regular work in any division or 
section where his services might be needed. In this connection it has also 
frequently been the practice to transfer an existing employee to the position 
of Special Assistant in order to create a vacancy in the regular service for 
any attorney deemed by the Attorney General to be appropriate and beneficial 
to the service. Through this process it is always possible, with little or no 
inconvenience to the service or the Department or any of the personnel, to 
arrange for a position for an attorney of my grade andsalary.. Furthermore, 
throughout my years of service in the Department of Justice there have fre- 
quently been, and upon information and belief I assert there now are, vacancies 
in the Department of Justice, either in the central office or in the field service 
to which an attorney of my grade and salary could be assigned and designated 
to work in the central office in Washington regardless of whether the position 
itself was a central office or a field position. By reason of one or all of the 
foregoing circumstances, I assert that my restoration to my position in the 
Department of Justice can be made at any time with no adverse effect upon 
the Department or any of the personnel there other than the mechanics of 
making an adjustment of the kind suggested above. | 
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Promptly after I received notice of charges against me for my removal 


from the service in September, 1953, I sought access to records in the De- 
partme nt of Justice essential to my defense aaa the charges. Particularly 
I requested: 

(1) The original of a letter from the U. S. Attorney in Alaska dated 
April 9, 1953. One of the four charges against me related entirely to my 
response to that letter. I had made notations on the original letter of the 
exact nature of my attorney decision regarding it, and those notations, if 
available, would completely exonerate me of this char ge. 

(2) A memorandum written by Mr. M. M. Heuser dated September 23, 
1953. This memorandum was derogatory of my service, undoubtedly had a. 
bearing upon the decision to remove me, and it was essential that I see it 
and have an opportunity to refute it. | 

(3) The original of a memorandum written by me to my immediate sup- 
ervisor, Mr. Heuser. This had to do with a special assignment he gave me 
to complete and clear up details on a large number of cases previously 
assigned to an attorney who had left the Department. This task required out 
of the ordinary and extensive adjustment in many instances of papersin — 
the Department files. This I was authorized to do and I was complimented for 
the job when done. Alleged removal by me of papers from the files or other 
so-called violation of "Records" rules, dating back a number of years prior 
to my removal from my position was accepted by the Department and the 
Civil Service Commission in support of one of the charges against me. 

In truth and in fact this course of action, used against me, was the identical 
action that had been thus officially approved. : 

(4) My application and doctor's certificate for Sick leave for the period 
December 21, 1953 through January 15, 1954. This would show that I had 
applied for and had received approval of sick leave for a period starting in 
December and extending beyond the date of my removal on January 8, 1954. 
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I am informed and believe and therefore assert, that the letter of April 
9th and the memorandum of September 23rd, listed above, were, with other 
pertinent papers, in the possession of both Mr. Heuser and Mr. Burger at 
the time the charges against me were prepared in September, 1953, and that 
thereafter they were in the personal possession of Mr. Burger at least until 
he made his recommendation in late December, 1953 to the Deputy Attorney 
General that Ibe removed. From my experience in the Department of Justice 
I assert that the alleged loss or unavailability of records of the above stated 
character, one of which documents was vital to the litigation being handled by 
the plaintiff for the Department of Justice and similarly vital to the proceed- 
ings being taken against me, presents a striking and most unusual situation, 
that, therefore, there was sound reason for this plaintiff to believe that all 
these records could be found at the level of Mr. Burger's desk or if adequate 
search were timely made. The point is realistically illustrated on a vital 
record, at the hearing of my case before the Civil Service Commission. 
There a certain vital telegram to the United States Attorney in Alaska was 
demanded. At first it was reported by Government counsel that they did 
not have it. Upon second demand it was still reported that it could not be 
found, but ultimately and to the prejudice of plaintiff, before the proceedings 


were closed and upon further insistence, this document was found. For the 


foregoing reasons I had sound basis for the view that the records I had re- 
quested would be found if a realistic search were made, and I repeated my 
request for these records many times to as late as 1957. I was ultimately, 
after about 9 requests, provided a typed copy of a copy of the memorandum 
of September 23, 1953, but otherwise I never received advice that an ade- 
quate and penetrating search for the requested records had been made and 
that they in truth and in fact could not be found. Because these records in 
toto were vital to my defense it was my intention that when found they would 
be presented to the Civil Service Commission in support of my request to 
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reopen my case, such reopening being within the sound discretion of the 
Commission. It was not until January, 1958 that United States Senator 
Hubert Humphrey received on my behalf a letter from the Department of 
Justice which was the first response of an unequivocal nature that I definitely 
would not get the documents requested. 

In October, 1953, prior to my removal from my position, I conferred 
with one Leonard in the Department of Justice, pursuant to arrangements 
made by Mr. Burger. Leonard had been appointed to the Department of Justice 
very recently, just a few weeks earlier. He frankly admitted that he knew 
nothing about the charges against me and practically nothing about the re- 
spective rights and duties of myself on one side and the Departme nt of 
Justice on the other, regarding my removal from my position. He said that 
by reason of these facts he was considerably embarrassed, but that he had 
been directed by Mr. Burger to talk with me and that he was required to 
follow those directions since Mr. Burger was his supervisor. The time 
with Mr. Leonard was spent almost entirely in the process of identifying 
documents which I had requested and had not received and in similar mech- 
anical procedures. I protested both the absence of the documents and the 
hearing before Mr. Leonard rather than before Mr. Burger. We talked 
about many things wholly irrelevant to the case at hand and said practically 
nothing about the merits of the charges against me. This was really a 
pleasant personal discussion, but not an answer to the charges in any proper 
sense of the word, both because we did not have before us sufficient informa- 
tion to support any answer and because Mr. Leonard, by his own admission, 
lacked sufficient knowledge of the subject matter. __ 

I have been informed and believe and therefore assert that the Department 
of Justice has never taken the position that a preference eligible is not en- 
titled to answer charges against him orally. I am likewise informed and be- 


lieve and therefore assert that the general administrative practice in all of 
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the Federal agencies has been to the effect that a preference eligible is en- 
titled to answer orally charges lodged against him for his removal from 
his position. 

I wes decidedly prejudiced during the latter part of 1953, after the 
charges had been filed against me, by the fact that I was compelled by Mr. 
Burger to go on annual leave. Defénse of the charges against me neces- 
sarily required access to Department of Justice files, personnel and records. 
Two of the 4 charges had reference to my handling of a particular substan- 
tial case. Had I remained on active duty I presumably would have had 
regular official access to all necessary records as I had previously had 
as an attorney. Being out of the Department on forced annual leave, I had 
no such official access to personnel or essential records. As related above, 
I resorted to repeated, formal, clear and specific demands upon the Depart- 
ment to prove me copies of the specific records, but, as related above, 
the most vital of these records were not provided to me. Moreover, the 
fact that I was on annual leave involuntarily and with charges on file against 
me by Mr. Burger, head of the Civil Division, created an atmosphere of 
hesitancy if not open hostility toward me on the part of other employees. 
Further, there was intimidation of employees preventing their coopera- 
tion with me which I would normally have had. Some told me that they had 
been instructed by the Office of the Assistant Attorney General to give me 
no information whatever. Particularly, I was denied access to files during 
the period that I was on leave, whereas I would not have been denied such 
access had I been retained in active duty status. 

I have examined the material in plaintiff's Memorandum in Opposition 
to Summary Judgment quoted from the transcript of the proceedings of my 
appeal before the Civil Service Commission. The said matter quoted from 
the transcript is all an exact and a correct quotation of the material it 


purports to quote. 
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/s/ Joseph F. O'Brien 
Subscribed and sworn to before me this 29th day of October, 1958. 
/s/ Mary E. Crowe 
Notary Public 


[Filed October 31, 1958] 


EXCERPTS FROM 
PLAINTIFF'S MEMORANDUM IN OPPOSITION 
TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


* * * *©* © *€& *& * 
In the hearing before the Civil Service Commission in the present case no 
claim was made of administrative practice favor able to the defendant. On 
the contrary, counsel representing the defendant there stated the Department 
position as follows: "In fact, no 'hearing’ in the sense that word is frequently 
used is required at all by Section 14. Section 14 provides for an opportunity 
to answer orally, but it certainly does not require a quasi-judicial hearing, 
as appellant hints, in the Department, or even before the Civil Service Com- 
mission."' (See plaintiff's affidavit attached). 

ae aT aR Rae oe oe 


[Filed November 6, 1958] 


AFFIDAVIT OF S. A. ANDRETTA IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


CITY OF WASHINGTON ) 
) Ss 
DISTRICT OF COLUMBIA )- 
S. A. Andretta, being first duly sworn, deposes and states: 
1. Iam the Administrative Assistant Attorney General in charge of the 
Administrative Division of the United States Department of Justice, Washington, 
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D. C., and as such am in charge of the Budget and Accounts Office and the 
Personnel Office of the Department. 

2. There are no grade GS-13 vacancies existing in the Civil Division 
at present. In addition the appropriation allotment for personal services 
for the Civil Division has been fully obligated. Therefore the restoration 
requested by the plaintiff would require a reduction in the force of the Civil 
Division in order to make the necessary position and funds available. 

3. Plaintiff's claim for restoration to the service is limited under 


existing regulations to a position in the Division from which he was separated, 


i.e., the Civil Division. The Reduction in Force regulations prescribed by 
the United States Civil Service Commission provide for the establishment, 


with the approval of the Civil Service Commission, of "areas of competition". 


The "areas of competition" approved for the Department of Justice are the 
respective divisions and bureaus. Since the Civil Division therefore repre- 
sents a separate "area of competition" plaintiff, if successful in this action, 
would have to be restored to a position in that Division. 

4. Plaintiff's restoration to duty as a Special Assistant to the Attorney 
General cannot be made because of the limited nature of this type of employ- 
ment. It is of temporary duration, generally on an intermittent or "when 
actually employed" basis and for services in a particular case or matter. 
Prior to fiscal year 1950 funds were appropriated by the Congress under 
the appropriation title ''Compensation of Special Attorneys and so forth" for 
the employment of Special Assistants to the Attorney General. The last 
such appropriation was made for the fiscal year 1949. Since that time 
attorney appointments have been to positions under the Classification Act 
the costs of which must be borne by the Division or activity for which the 
work is being performed and the employment: of Special Assistants to the 
Attorney General restricted as stated above. 

/s/ S. A. Andretta 
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Subscribed and sworn to before me this 4th day of November, 1958. 
/s/ Evelyn G. Dodd 
Notary Public, D. C. 


My Commission expires June 14, 1963. 


[Filed November 6, 1958] 


MOTION TO STRIKE PORTIONS OF PLAINT IFF'S 
AFFIDAVIT IN OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY J UDGMENT 


Comes now the defendant William P. Rogers, Attorney General of the 
United States, and moves this Court for an order requiring the plaintiff 
herein to strike from his affidavit in opposition to defendant's motion for 
summary judgment portions thereof, to wit, | 

On page 2 of plaintiff's affidavit, lines 3-5, the open "Aside from 
the vacancies occurring by reason of the attrition mentioned above, the 
Attorney General has always had authorization to employ a large number 
of Special Assistants;" 

On page 2 of plaintiff's affidavit, aoe 12-15, the statement, “Through: 
this process it is always possible, with little or no inconvenience to the 
service or the Department or any of the personnel, to arrange for a position 
for an attorney of my grade and salary;" : 

On page 2 of plaintiff's affidavit, lines 16-17, the statement, "and 
upon information and belief I assert there now are," 

On page 2 of plaintiff's affidavit, lines 21-25, the statement, "By reason 
of one or all of the foregoing circumstances, I assert that my restoration 
to my position in the Department of Justice can be made at any time with 
no adverse effect upon the Department or any of the per sonnel there other 
than the mechanics of making an adjustment of the kind suggested above;" 
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On page 3 of plaintiff's affidavit, lines 22-27, the statement, "I am in- 
formed and believe and therefore assert, that the letter of April 9th and 
the memorandum of September 23rd, listed above, were with other pertinent 
papers, in the possession of both Mr. Heuser and Mr. Burger at the time 
the charges against me were prepared in September, 1953, and that thereafter 
they were in the personal possession of Mr. Burger at least until he made 
his recommendation in late December, 1953 to the Deputy Attorney General 
that I be removed;" 

On page 4 of plaintiff's affidavit, lines 2-4, the statement, ''there was 
sound reason for this plaintiff to believe that all these records could be 
found at the level of Mr. Burger's desk or if adequate search were timely 
made;"' 

On page 4 of plaintiff's affidavit, lines 11-12, the statement, ''For the 
foregoing reasons I had sound basis for the view that the records I had re- 
quested would be found if a realistic search were made;" 

On page 5 of plaintiff's affidavit, lines 12-17, the statements, "I have 
been informed and believe and therefore assert that the Department of 
Justice has never taken the position that a preference eligible is not 
entitled to answer charges against him orally. I am likewise informed 
and believe and therefore assert that the general administrative practice 
in all of the Federal agencies has been to the effect that a preference eligible 
is entitled to answer orally charges lodged against him for his removal from 
his position;"’ 

On page 5 of plaintiff's affidavit, lines 22-24, the statement, "Had I 
remained on active duty I presumably would have had regular official 
access to all necessary records as I had previously had as an attorney;" 

On page 6 of plaintiff's affidavit, lines 2-4, the statement, "Some 
told me that they had been instructed by the Office of the Assistant Attorney 
General to give me no information whatever ;" in accordance with Rule 56(e) 
of the Federal Rules of Civil Procedure. 
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/s/ George Cochran Doub 
GEORGE COCHRAN DOUB 
Assistant Attorney General 
/s/ Donald B. MacGuineas 

| 
DONALD B. MACGUINEAS 
Attorney, Department of Justice 
Attorneys for Def endant. 


[Filed November 12, 1958] 
DER 


This cause having been heard on defendant's motion for summary judg- 
ment; now therefore : 

IT IS HEREBY ORDERED, that defendant's motion for summary judg- 
ment being and hereby is granted and that the complaint be and it hereby 


is dismissed. 


/s/ Edward A. a 


EDWARD A. TAMM 
District Judge | 


DATED: 
November 12, 1958 


[Filed January 12, 1959] : 
Excerpts From Defendant's Motion For Summ Judgment 


Washington, D. C. 
November 10, 1958 


The above-entitled cause came on for hearing on Defendant's Motion 
for Summary Judgment, before the HONORABLE EDWARD A. TAMM, 
United States District Judge. : 
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APPE AR ANCES: 


KEITH L. SEEGMILLER, Esq., 
Counsel for Plaintiff 


DONALD B. MacGUINEAS, Esq., 
Department of Justice 
Counsel for Defendant 
2 PROCEEDINGS 
* * * *€* *€* * K€ KF 
THE COURT: The Court believes, upon the basis of the record before 
it, and upon the cases that govern this type of situation in our Court of Ap- 
peals, the Court is required to grant the Defendant's motion for summary 


judgment. I will do so. 


CERTIFICATE OF COURT REPORTER 
I, Ida Z. Watson, hereby certify that I reported the proceedings in 
Civil Action No. 799-58, Joseph F. O'Brien v. William P. Rogers on Novem- 
ber 10, 1958, and that the foregoing constitutes the official transcript of the 
Court's ruling. 
/s/ Ida Z. Watson 


[ Filed December 4, 1958] 
NOTICE OF APPEAL 


Notice is hereby given that the plaintiff appeals to the United States 
Court of Appeals for the District of Columbia from the order entered herein 
on November 12, 1958 dismissing the Complaint. 


rae 
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United States Attorney 
Court House 

Attorney General 
Department of Justice 
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/s/ Keith L. Seegmiller 


Keith L. Seegmiller 
1616 Eye Street, N. W. 
Washington 6, D. C. 

Attorney for the plaintiff 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


JOSEPH F. O'BRIEN 
7501 Blair Road, N. W. 
Washington, D. C., 


Plaintiff, 


Vv. | ~ Civil Action No. 799-58 


WILLIAM P. ROGERS : 
Attorney General of the United States: 
Department of Justice 

Washington, D. C., 


Defendant. 
COMPLAINT FOR ILLEGAL SEPARATION FROM GOVERNMENT SERVICE 


1. The jurisdiction of this Court is invoked under the provisions of Sec- 
tions 1331, 2201 and 2202 of the United States Code. 

2. The plaintiff is a citizen of the United States and a resident of the 
State of Maryland. The defendant is the Attorney General of the United States 
and is sued in his official capacity. 

3. The plaintiff is an honorably discharged veteran of World War II and 
as such entitled to all the protections provided by the Veterans Preference 
Act of 1944. On September 4, 1953, for a long time prior to that date, and 
thereafter until January 8, 1954, the plaintiff held a position in the Classified 
Civil Service of the United States designated as Attorney, GS-13, in the Tort 
Claims Section, Civil Division, United States Department of Justice. At all 
times here pertinent plaintiff's duty headquarters was at Washington, D. C. 

4. On August 19, 1953, one Warren E. Burger, then Assistant Attorney 
General in charge of the Civil Division, U. S. Department of Justice, notified . 
plaintiff orally of his (Burger's) decision to terminate plaintiff's service in 
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the Department, if possible by voluntary resignation, which was requested, but 
if not, by involuntary removal. Plaintiff's decision as to whether he would 
resign was required to be submitted to Burger within two days, by August 21, 
1953. Plaintiff submitted his decision not to resign in a memorandum dated 
August 21, 1953, a true and correct copy of which is attached hereto as Exhibit 
A and made a part hereof. At the time of the said oral notice on August 19, 
1953 and at other times, plaintiff requested an opportunity to discuss with 
Burger, the said decision to terminate his service, but this request was then 
and at all times thereafter denied and plaintiff has never been afforded an 
opportunity for such discussion or for consideration of the matter in any 
manner with Burger personally. 

0. On September 8, 1953 plaintiff received in the mail a letter from 
Warren E. Burger dated September 4, 1953; a true and correct copy of which 
is attached hereto as Exhibit B and made part hereof. Said letter consists of 
a proposal to remove plaintiff from his position in the Department of Justice, 
a statement of reasons in support of the proposal and notice regarding plain- 
tiff's right to answer. Plaintiff has never received any other or additional 
statement of reasons for his removal from his position. When plaintiff re- 
ceived said letter he was in Stillwater, Minnesota on vacation. 

6. On September 12, 1953 the plaintiff, still at Stillwater, Minnesota, 


made partial reply to Burger's letter of September 3, 1953, giving notice there- 
in that full and final reply could not be made until plaintiff returned to 
Washington, D. C. and obtained access to pertinent relevant data, essential 


to complete answer. For the most part Such essential data was contained in 
the case files in the Department of Justice in the cases referred to in the letter 
of charges (Exhibit B). Plaintiff returned to his office in Washington, D. C. 

on September 14, 1953 and endeavored to obtain access to said essential data 
to make a complete reply to the charges against him, but he was denied access 
to the files pertaining to the cases mentioned in the letter of charges, and he 
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has not, therefore, obtained information necessary to answer the charges. 
Particularly plaintiff has not been allowed to inspect the original of a letter 
from the District Attorney in Alaska pertaining to the Nakat Packing Corpora- 
tion case referred to in the charges against him. Certain notes on the original 
of said letter would have fully refuted the second numbered charge in the letter 
(Exhibit B). Further in particular, plaintiff was denied inspection of certain 
inter-office memoranda, highly derogatory of plaintiff but relied upon by the 
Agency in its decision to remove him, although plaintiff had no opportunity to 
refute it. Such denial to plaintiff of access to files and records and failure 

to provide to plaintiff specific records demanded by him was deliberate, 
arbitrary and capricious and without any cause or reason except that of pre- 
venting plaintiff from making effective answer to the charges against him. 

7. On numerous occasions between September 8, 1953 and January 8, 1954 
plaintiff demanded from Warren E. Burger that plaintiff be given an opportunity 
to answer the charges personally before Burger or before any other officer 
having authority to consider his answer and make decision thereon. However, 
all such demands were denied and plaintiff never had an opportunity to answer 
the charges against him personally before any official having authority to act 
in the premises. 

8. Plaintiff was required by official order of Warren E. Burger to take 
annual leave and remain away from his office during extensive periods of time 
between September 4, 1953 iand January 8, 1954. This was wholly involuntary 
on plaintiff's part and over his objections. No statement of reasons for not 
retaining plaintiff on active duty status was made part of the record of plain- 
tiff’s case. 

9. Plaintiff was removed from his position, effective at the close of 


business on January 8, 1954 in accordance with a letter dated January 5, 1954 


from William P. Rogers, a true and correct copy of said letter being attached 
hereto as Exhibit C and made part hereof. Plaintiff has never received any 
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notice of decision on his answer or statement of reasons for his removal from 
his position except as contained in said Exhibit C. 

10. At the time plaintiff was removed from his position on January 8, 
1954 plaintiff was on sick leave from his duties which was officially approved 
and supported by Medical Certificate. Plaintiff was in fact ill at that time and 
his illness continued beyond that date. 

11. The action of Mr. Rogers in removing plaintiff from his position as 
shown by Exhibit C, attached, was in fact rested in part upon a claim that 
Plaintiff was inefficient in the performance of his work although no charge 
of inefficiency was ever presented to plaintiff in writing, specifically and 
in detail. Said action was also based upon a partial record in that papers 
bearing directly upon the issue for decision against plaintiff were not sub- 
mitted to the said Rogers. 

12. Upon appeal by plaintiff to the United States Civil Service Commission 
from the action of William P. Rogers removing him from his position the Com- 


mission ruled (a) that the first paragraph of the letter of charges (Exhibit B 


attached) was merely introductory and not properly to be considered as part 
of the statement of reasons for plaintiff's removal, (b) that reason numbered 
4 in said Exhibit B was not sustained by the evidence, and (c) that "a discharge 
premised upon reasons severally does not fail when one such reason is found 
invalid." Upon these rulings among others, the action of the Department of 
Justice in removing plaintiff from his position was affirmed. 

13. Decision to remove plaintiff from his position was made by Warren 
E. Burgerand approved by William P. Rogers upon a record from which vital 
and important evidence favorable to plaintiff had been withdrawn without 
plaintiff's knowledge or consent, and which contained evidence seriously ad- 
verse to plaintiff, to which plaintiff was denied opportunity to reply. The evi- 
dence favorable to plaintiff which was removed from the record and at all 
times withheld from the plaintiff was the original of a letter from the United 





States Attorney in Alaska, dated April 9, 1953 referred to in paragraph 6 
hereof, and in charge numbered 2 in Exhibit B, attached. The evidence 
adverse to plaintiff, at all times withheld from plaintiff and the Civil Service 
Commission, except as hereinafter stated, was a memorandum dated Septem- 
ber 29, 1953 from plaintiff's immediate superior, M. M. Heuser, referred to 
in paragraph 6 hereof and frequently referred to in the record of this case as 
item #3. On numerous occasions from September 23, 1953 to the present time, 
plaintiff has demanded both from the Department of Justice and the Civil 
Service Commission that true and complete copies of these documents be 
made available to him. Upon information from the Civil Service Commission, 
plaintiff believes and therefore asserts that neither of said documents was 
ever provided to the Commission. The Department of Justice has not pro- 
vided the copies to plaintiff as he demanded. However, subsequent to decision 
in this case by the Civil Service Commission, it did provide a copy of a 
partial copy of said item #3 which disclosed that the said letter from the 
District Attorney in Alaska was deliberately removed from plaintiff's file 
after the proposal in September, 1953 to remove him from his position. 

14. The Civil Service Commissioners denied plaintiff's appeal on June 29, 
1955. However, the Commissioners may, in their discretion when, in their 


judgment, such action appears warranted by the circumstances, reopen and 


reconsider any previous decision. Promptly after June 29, 1955 plaintiff gave 
notice to the Commissioners of his request for reconsideration on the ground 
that the documents referred to in paragraph 13 above, had not been but should 
be available to the plaintiff and to the Commission before final action in the 
case. Thereafter until January, 1958 plaintiff diligently and continuously but 
without success endeavored to obtain said documents. Thereupon, in January, 
1958 the Civil Service Commissioners were requested to reopen and reconsider 
the case by reason of new evidence, namely, a copy of a partial copy of said 
item #3 and confirmation that the letter of April 9, 1953 was deliberately re- 
moved from the file and deliberately withheld contrary to Department 





representations to the Commission at times prior to the Commission decision. 
Such reconsideration was finally denied on February 3, 1958. 

15.. At all times from September 8, 1953 to the present time plaintiff has 
actively pursued his administrative remedy to the full knowledge of the Depart- 
ment of Justice, but he has been prevented from perfecting it by continuing 
failure of the Department of Justice to provide pertinent documents as aforesaid. 
Said failure by the Department was wilfull and arbitrary and in bad faith and 
for the sole purpose of withholding and concealing evidence having a direct and 
important bearing on the question of whether plaintiff was improperly removed 


from his position. 


WHEREFORE, the plaintiff prays: 


1. That the process of this Court issue requiring the defendant to appear 
and answer the exigencies of this Complaint. 


2. That an order be entered herein adjudging that removal of plaintiff 
from his position as Attorney GS-13 in the United States Department of Justice 
effective January 8, 1954, was illegal and invalid and of no force and effect 
whatever. 


3. That an order be entered herein requiring the defendant to take or 
cause to be taken appropriate action to restore plaintiff to his said position 
of Attorney, GS-13. 


4. For such other and further relief as to the Court may seem proper in 


the premises. 


/s/ Joseph F. O'Brien 
Joseph F. O'Brien, Plaintiff 


/s/ Keith L. Seegmiller 

1616 Eye Street, N. W. 

Washington 6, D. C. 
Attorney for plaintiff 





In the District of Columbia: ss 
I, Joseph F. O’Brien, being first duly sworn, depose and say that I have 
read the foregoing Complaint subscribed by me and understand the contents 
thereof and that the things stated therein as facts are true and the things stated 
upon information I verily believe to be true. 
/s/ Joseph F. O'Brien 
Subscribed and sworn to before methis  __ day of , 1958. 
/s/ Mary E. Crowe, Notary Public 


EXHIBIT A 


August 21, 1953 


MEMORANDUM FOR 
MR. WARREN.-E. BURGER, ASSISTANT ATTORNEY GENERAL 


1. About 2:30 on Wednesday, August 19, 1953 you called me to your office 
and advised me that you had decided to call for my resignation and have me sub- 
mit it to you by Friday; that you were going to New York by plane scheduled 
to leave in ten minutes; that if my formal resignation was not on your desk by 
Friday, you would take drastic action and fire me; that in reaching your de- 
cision you were not concerned or being influenced in any way by politics or 
religion or civil service or veterans rules. 

2. At the conclusion of your statement to me I suggested to you that in 
view of the fact you had but'a few minutes to catch your plane, you permit me 
to have 15 minutes of your time on your return to office to discuss the decision 
you had reached, namely to'call for my resignation. You refused my request. 
I stated to you that I would have my decision, in writing, on your desk Friday. 

3. The undersigned came into the Government Civil Service in February 
of 1918 via competitive examination and apportionment from the State of 
Minnesota. My service has been unbroken for approximately 35-1/2 years. 

In the intervening years I have passed innumerable Civil Service examinations, 
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including ''Executive Officer", “Efficiency Expert", "Investigator of Field 
Offices" and others. I was the first employee of Justice in Washington, D. C. 
to leave for World War II duty and carried very major responsibilities at 
General Staff level. I am proud of that record. I remain a tax paying, voting 
citizen of Stillwater, Minnesota. When the Tort Section, Civil Division was 
set up following passage of the Federal Tort Claims Act, August 2, 1946, 

the undersigned was one of the 5 or 6 attorneys assigned to it and that assign- 


ment has been continuous. 
4. Under all the foregoing circumstances this is to advise you that I 
elect not to submit my resignation to you, and if I am to be forced so to do, 


to stand on the rights and privileges accorded me under (a) Civil Service 

law and Regulations and (b) The Veterans Preference Act of 1944 as amended. 
Respectfully, 
/s/ Joseph F. O'Brien 


Joseph F. O'Brien 
Attorney, Tort Section 
Civil Division 


EXHIBIT B 


UNITED STATES 
DEPARTMENT OF JUSTICE 
Washington 25, D. C. 


September 4, 1953 


Mr. Joseph F. O’Brien 
320 North Second Street 
Stillwater, Minnesota. 


Dear Mr. O'Brien: 

This is a notice of proposed adverse action in accordance with Section 
14 of the Veterans Preference Act of 1944. The proposed action is your re- 
moval from the service of the Department, in order to promote the efficiency 
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of the service, because of your failure to perform in a satisfactory manner 
the duties of the position occupied by you in the Civil Division. The reasons 
for such proposed action are that in the performance of your work as an 
attorney you have demonstrated your lack of qualifications for the perform- 
ance of such work, and your failure to comply with regulations of the Depart- 
ment and instructions of your superiors. 

This proposed action is being taken for the following specific reasons: 

1. On or about January 14, 1953, in the case of Nakat Packing Corp. v. 
United States (D. C. Alaska, Civil No. 5744-A), you mailed to the United States 
Attorney at Juneau, Alaska, a copy of a proposed Department letter which you 
had prepared, the original of which had to your knowledge been specifically 
disapproved by my office. 

2. Also in connection with the Nakat Packing Corp. case, upon receipt 
of a letter dated April 9, 1953, addressed to me by United States Attorney 
P. J. Gilmore, Jr., enclosing a memorandum of authorities filed by opposing 
counsel, you delivered that memorandum to the Office of the Judge Advocate 
General, Department of the Army, and arranged for that Office to prepare 
an answering memorandum and to send it directly to the United States Attor- 


ney at Juneau without the required review and supervision by your superiors 
in the Civil Division. This was not only unauthorized action but was an evasion 


of your responsibility to prepare such material yourself. 

3. In connection with the case of Edwin A. Flower v. United States (D. J. 
No. 157-48-192), and O. P. Templeman v. United States (D. J. No. 157-82-121), 
you, contrary to departmental regulations, removed all of the material in the 
official departmental files and subsequently sent back to Records Division 
the loose papers which you had improperly removed from the files. Your 
action in removing material from the files was a violation of Department rules 


concerning which you have frequently been warned. 
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4. On February 24, 1953, you falsely reported to your supervisor, 

Mr. Massillon Heuser, that Senator Byrd had telephoned you to protest 
about the proposed transfer of a stenographer assigned to you to work in 
another office in the Department. 

_ You will have 20 days from the date of this letter in which to answer 
the charges personally and in writing with Supporting affidavits if you desire. 
This answer if submitted will be considered and a decision will be made on 
the question whether or not your appointment is to be terminated. If no 
answer is received within the prescribed period or the answer is considered 
inadequate, termination of your services will be effected thirty days from the 
date of receipt of this notice. 


Respectfully yours, 


/s/ Warren E. Burger 
WARREN E. BURGER 


ed 


EXHIBIT C 


Department of Justice 
Office of the Deputy Attorney General 
Washington 


Jan 5, 1954 


Mr. Joseph F. O’Brien 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 

This refers to your letters of September 8, September 23, September 
28, September 29 and October 5, 1953, and your personal appearance before 
Mr. George S. Leonard, First Assistant in the Civil Division, in answer to 
Assistant Attorney General Warren E. Burger's letter of September 4, 1953 
notifying you of proposed adverse action under Section 14 of the Veterans 
Preference Act of 1944. 
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Your answers have been carefully considered and it has been decided that 
the charges are sustained and your removal as an employee of the Department 
of Justice is in the best interest of the service. 

Your services as Attorney, GS-13, in the Civil Division of the Department 
will therefore be terminated effective close of business January 8, 1954. 

You have the right to appeal this decision to the Chief Law Officer, 

United States Civil Service Commission, Washington 25, D. C., within ten 
days of the effective date of the decision. 

Sincerely, 

/s/ William P. Rogers 


William P. Rogers 
Deputy Attorney General 


[Filed June 5, 1958] 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


Defendant moves this honorable Court for summary judgment herein on 
the ground that the complaint and the affidavits filed in support of this motion 
show that there is no genuine issue as to any material fact and that defendant 
is entitled to judgment as a matter of law. 

In support of this motion the Court is respectfully referred to the affi- 
davits filed herewith and to the accompanying memorandum of points and 
authorities. 


/s/ George Cochran Doub 


GEORGE COCHRAN DOUB 
Assistant Attorney General 


/s/ Oliver Gasch 


OLIVER GASCH 
United States Attorney 
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/s/ Donald B. MacGuineas 
DONALD B. MACGUINEAS 
/s/ D. V. Seaman 

DAVID V. SEAMAN 


Attorneys, Department of Justice 
Counsel for Defendant. 


[Filed June 5, 1958] 


AFFIDAVIT OF DONALD B. MACGUINEAS IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY J UDGMENT 
—$—————— SE SUMMARY JUDGMENT 


CITY OF WASHINGTON) 


- ss 
DISTRICT OF COLUMBIA ) 


DONALD B. MACGUINEAS, being first duly sworn, deposes and states: 

1. I am an attorney in the Department of Justice and have represented 
the Department throughout the entire course of the proceedings taken in 
connection with plaintiff's dismissal from his position as an attorney in the 
Department of Justice. | 

2. Except as to Exhibit 1 and the attachment to Exhibit 27 below, I am 
personally familiar with the originals of each of the documents attached as 
exhibits to this affidavit and affirm that each such exhibit is a true copy of 
the original. As to Exhibit 1 and the attachment to Exhibit 27, I am not cer- 
tain whether or not I ever saw the originals thereof, but based on fifteen 
years experience in the Department of Justice with respect to the handling 
and filing of correspondence, I have every reason to believe that Exhibit 
1 and the attachment to Exhibit 27 are true copies of the originals. I have 
searched the files of the Department of Justice for said originals, and several 
times have caused extensive and thorough searches to be made for them by 
others, without success. I can only conclude that the original documents have 
been lost. 

* * * *K * kk * 


ee Sete 





April 9, 1953 


Assistant Attorney General 
Claims Division 
Department of Justice 
Washington 25, D. C. 


Re: The Nakat Packing Corp. and 38 Ins. 
Companies, et al, vs. United States. 


Nos. 5744-A, 5745-A and 5746-A 


Dear Sir: 

Enclosed herewith is a copy of Plaintiffs’ Memorandum of Authorities 
on the status of Lloyd’s of London as a party plaintiff in compliance with 
the Minute Order of the District Court dated March 24, 1953. 


The Minute Order provides that the Defendant shall be allowed 14 days 
thereafter in which to file an answering brief. 


This office would appreciate the comments of the Department on Plain- 
tiff’s Memorandum, and would further appreciate any authority which the 
Department would care to supply to be incorporated in Defendant’s Memoran- 
dum, which must be filed with the District Court by April 24, 1953. 

Yours very truly, 


P. J. Gilmore, Jr. 
United States Attorney 


Enclosure 
Handwritten on the bottom: 


Mrs. Mac Mullan says she rec'd this at the Tort Sect. docket on April 13 
and sent it to Mr. (Ilegible) that day or 14th and then he sent it on to Mr. 
Orsin that day or following day, the 15th. 
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ENCLOSURE TO EXHIBIT 1 


IN THE DISTRICT COURT FOR THE TERRITORY OF ALASKA 
DIVISION NUMBER ONE, AT JUNEAU 


THE NAKAT PACKING CORPORATION, 


et al, No. 5744-A 


Plaintiffs, 
157-4-2 (Handwritten) 
-VS- 


Defendant. 
AMERICAN CAN COMPANY, et al, 
Plaintiffs, 


see 157-4-1 (Handwritten) 


) 
) 
UNITED STATES OF AMERICA, 
) 
) 
) 
) 


-vs- No. 5745-A 
UNITED STATES OF AMERICA, ) 
Defendant. 
NORTHERN ELECTRIC COMPANY, ) 
et al, 157-4-3 (Handwritten) 
Plaintiffs, ) 
-vs- No. 5746-A 
UNITED STATES OF AMERICA, ) 
Defendant. 


PLAINTIFFS' MEMORANDUM OF AUTHORITIES ON STATUS OF 
LLOYDS OF LONDON AS A PARTY PLAINTIFF 


The court has requested the plaintiffs to submit authorities on the status 
of Lloyds of London as a party plaintiff in the above case. 

To begin with, it is admitted that the only insurance company for which 
certificate from an appropriate insurance department was not filed was 
Lloyds of London. 





16 


The plaintiffs contend, however, that Lloyds of London is at most a 
“necessary party" as distinguished from an "indispensable party" and 
being in such category according to the rules, the complaint should not be 
dismissed at to it. 

Further, the plaintiffs contend that under the prevailing rules Nakat 
Packing Corporation is bringing this suit "for the use of"' Lloyds of London, 
since the subrogation interest is disclosed in the complaint, and in such 
capacity Lloyds of London need not be named as a party plaintiff. 

It should be noted at the start that Nakat Packing Corporation was only 
partially covered by insurance since it claims an excess loss over and above 
the insurance paid it for the damage done by the fire, and such being the case 
the various insurance companies joined as parties plaintiff, including Lloyds 
of London, are only partial subrogees. A distinction between "partial sub- 
rogee" and “total subrogee" as bearing on the point involved will be pointed 
out in this brief. 


LLOYDS OF LONDON IS NOT AN INDISPENSABLE 
PARTY PLAINTIFF 


The leading case on this subject is United States of America v. AEtna 
Casualty & Surety Company, 338 U. S. 366, 94 Law Ed. 171. This action in- 
volved a subrogation wherein an insured had suffered damages at the hands 
of the U. S. A. and had partially been reimbursed by the insurance company 
for its damage. The court in holding that the insurance company was not an 
indispensable party plaintiff, stated in part as follows, at page 185 of the Law 
Edition Report: 


"In cases of partial subrogation the question 
arises whether suit may be brought by the 
insurer alone, whether suit must be brought 
in the name of the insured for his own use 
and for the use of the insurance company, or 
whether all parties in interest must join in 
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the action. Under the common law practice 
rights acquired by subrogation could be en- 
forced in an action at law only in the name 

of the insured to the insurer's use.” (Quoting 
cases). 


The court further held in this case by footnote 19 that the insurance 
company was not an "indispensable" party, but was only a necessary party, 
and in so holding the court stated, in part as follows: 


"The pleadings should be made to reveal and 
assert the actual interest of the plaintiff, 
and to indicate the interests of any others 
in the claim. Additional parties may be added 
at any stage of the proceedings, on motion of the 
U. S., upon such terms as may be just. Rule 21." 


"It is true that under this rationale, there will 
be cases in which all parties cannot be joined 
because one or more are outside the jurisdic- 
tion, and the court may nevertheless proceed 
in the action under Rule 19 b." 


The well known work of Barron and Holtzoff on Federal Practice and 


Procedure, Volume 2, Section 482 at page 11, says this about this subject: 


"Cases involving subrogation constitute another 
field in which the real party in interest pro- 
vision is applied, giving the subrogee a right 
to sue in his own name. Thus an insurer who 
has paid the entire loss to the insured is the real 
party in interest entitled to sue a third person 
who is liable for the loss. An insured who has 
no interest in the recovery cannot sue. If, how- 
ever, the insurer has paid part of the loss both 
insured and insurer are real parties in interest 
and the insured may sue alone or for himself and 
the use and benefit of the insurer." 


As stated above, the case of U. S. v. AEtna, supra, holds that the insurance 
company in such a situation is not an indispensable party. In speaking of the 
rights and obligations of necessary parties, Barron and Holtzoff on Federal 
Practice and Procedure, Volume 2, Section 511 at page 53 has this to say: 
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"Necessary parties, who are not subject to the juris- 
diction of venue of the court or cannot be served 
with process, or whose joinder would deprive the 
court of jurisdiction of the parties before it, 
need not be joined, and the action may proceed with- 
out them. In the absence of a necessary party, the 
court can still issue a final and valid decree as to the 
parties before it without affecting the absent party and 
without fear of the possibility that the decree may be 
rendered negatory by a subsequent suit brought by the 
absentee. However, while it is not essential that 
necessary parties be before the court, itis often 
desirable to bring them in to dispose effectively of 
the claims of all parties in interest in one proceeding.” 


It will thus be seen that the United States Supreme Court had held that 
in a comparable situation an insurance company while a necessary party 


is not an indispensable party and that the suit can proceed without such party. 
The term "necessary party" has been defined in the case of Division 


525, Order of Railway Conductors of America vs. Gorman, CCA 8th 1943, 
133 Fed. 2d. 273, as follows: Necessary parties are those who have an in- 


terest in the subject matter and who are within the jurisdiction of the court, 


but who are not so indispensable to the relief asked as would prevent the court 
from entering a decree in their absence. . 

Thus in the case of Maryland Casualty Co. V. Glassell-Taylor & Rob- 
inson, CCA 5th 1946, 156 Fed. 2d. 519, it is held that the absence of parties 
who are not indispensable, but who ought to be brought before the court, is 
not, under this rule, a ground for dismissing the complaint when bringing 
in of such parties will not defeat the jurisdiction. 

The rule is further substantiated by the statement contained in Volume 
2, Barron and Holtzoff on Federal Practice and Procedure, Section 516, 
at page 91, as follows: 


"Thus the absence of necessary parties is not 
ground for dismissing the complaint, but they 
may be ordered in if they can be served with 
process, and their joinder will not oust the 
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court of jurisdiction. But if their joinder 
would have the effect of destroying the diver- 
sity of citizenship necessary for federal juris- 
diction, they need not be made parties. In such 
event the court has discretion to proceed with- 
out the presence of necessary parties and the 
absentee's rights and liabilities will not be 
affected by the judgment." 


It should be pointed out here that there is no question in this case of 
diversity of citizenship since these actions are brought under the Federal 
Tort Claims Act and must necessarily be brought in the Federal Court hav- 
ing jurisdiction thereof. 

It may be proper to assert here that Lloyds of London is known and 
recognized as a group of individuals or syndicates who underwrite certain 
risks. The existence of this company is commonly known and accepted 
throughout the insurance world and indeed throughout the entire business 
world. Lloyds of London was joined as a party plaintiff since that syndicate 
was one of the underwriters on the risk involved and subrogation was taken 
in that name. It is clear that the insurance interest is fully disclosed in the 
complaint and there has been no endeavor in any respect from the very 
beginning of this case to hide the insurance interest. The insurance in- 
terest of Lloyds and all of the other companies has been fully recognized 
by all of the parties since the institution of this suit. 


NO INJURY OR INJUSTICE WOULD BE DONE TO THE 
DEFENDANT BY THE FAILURE TO BRING IN LLOYDS 
OF LONDON AS A PARTY PLAINTIFF 


In support of the above statement, the case of Norton v. United Gas 
Corporation, DCLA 1940, 1 FRD 155, is cited as authority. That case held 
in substance that where it did not appear any injustice or injury would be 
done to either defendants or persons sought to be made parties plaintiff, if 
motion therefor by defendants would be denied, and where to bring the others 
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in would deprive plaintiffs of constitutional right to have their contentions 
determined in a federal court, the court was required, to the extent dis- 
cretion existed in the court, to decide the matter in a way to preserve 
that jurisdiction. 

In line with the above case cited, the plaintiffs contend that no injury or 
injustice could possibly be done in this case by eliminating Lloyds of London 
as a party plaintiff entirely. The subrogation interest of the Nakat Packing 
Corporation is fully disclosed in the complaint, and to deprive the plaintiffs 
of their constitutional rights by dismissing the complaint as to Lloyds would 
be contrary to the rule declared in the above-cited case. 


NAKAT PACKING CORPORATION MAY BE REGARDED AS 
INSTITUTING THIS SUIT "FOR THE USE OF" LLOYDS 
OF LONDON 


Many cases both before and subsequent to the adoption of the-Federal 
Rules of Civil Procedure have held that in similar situations the insured 
may institute suit in its own name for the use of the insurance company where 
there has been a partial subrogation. Thus as stated in Volume 2, Barron 
and Holtzoff on Federal Practice and Procedure, Section 482, at page 11: 


"If, however, the insurer has paid part of the loss 
both insured and insurer are real parties in inter- 
est and the insured may sue alone or for himself 
and the use and benefit of the insurer." 


This right of suit by an insured for the use of the insurer is recognized 


in the case of U. S. vs. AEtna Casualty Insurance Co., supra, and reference 


is made to the quotes from that case contained above. 


_ Even subsequent to the quoted case of U. S. vs. AEtna Casualty Insurance 
Co., supra, cases have recognized that suits may be brought by an insured in 


its own name and for the use and benefit of one or more of its insurers. Thus 


in the case of Grace, to the use of Grangers Mutual Insurance Co. vs. U. S. 
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District Court Maryland, 1948, 76 Fed. Suppl. 174, it is held that a sub- 


rogated insurer may sue tort feasor in its own name, where it has paid 

the whole loss sustained by the insured as a result of the tort feasor's 
negligence, but, where insurer has paid less than the whole loss, the action 
must be brought in the name of the person who has sustained the damage, 
but with notation that action is also for use and benefit of the insurer. 

Thus while the title to this case does not actually contain the words, 
Nakat Packing Corporation "to the use of" Lloyds of London, by necessary 
inference such must be and is the case. Not only has the Nakat Packing 
Corporation disclosed the subrogated interest in its complaint, but both 


the pre-trial order and the findings of fact and conclusions of law signed 


and entered, specifically recognize that the insurance company plaintiffs 

in Cause No. 5744-A under valid and effective policies issued an aggregate 
amount of $355,210.88 of insurance, and that each company paid the respec- 
tive amount set forth. 

Both the pre-trial order and the findings of fact and conclusions of law 
also specifically recognized that Lloyds of London paid to the plaintiff, 
Nakat Packing Corporation, the sum of $3,997.69, and further that Lloyds 
became subrogated to the rights of the plaintiff, Nakat, to the extent of 
the payment made by it. 

In view of this disclosure of the subrogated interests in the complaint, 
and further in view of both the pre-trial order and the findings of fact and 
conclusions of law, how can it be seriously contended that payment to The 
Nakat Packing Corporation of the amount of money paid by Lloyds would 
in anywise prejudice the defendant? By the very necessity of the case The 
Nakat Packing Corporation is bringing this action on its own behalf and 
“for the use of" Lloyds of London; that such procedure is valid and recog- 
nized is demonstrated by the citation of the cases mentioned. 
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In substance, we have the following situation. Both by the pre-trial 
order and the findings of fact and conclusions of law it is agreed that Lloyds 
of London paid to the plaintiff, The Nakat Packing Corporation, the sum of 
$3,997.69, and that Lloyds became subrogated to this amount. Any monies 
paid to Nakat on account of this subrogated interest would necessarily have 
to be paid by Nakat to Lloyds of London, and thereafter Lloyds of London 
could not press any claim against the defendant arising out of this same 
statement of facts. 

Plaintiffs submit then, first, that Lloyds of London is not an indispensa- 
ble party plaintiff, and secondly, that The Nakat Packing Corporation is 
bringing this action “to the use of” Lloyds of London. Hence, the amount 
for which plaintiffs are asking judgment in the case of Lloyds of London, 
namely, in the sum of $3,997.69, should not be stricken from the complaint, 
and such subrogated interest is properly before the court for all purposes. 


STATUTE AUTHORIZES LLOYDS WRITE INSURANCE IN ALASKA. 


Sections 42-2-13 and 42-2-14, ACLA 1949, Chapter 66, ASL 1939, 
pages 156 and 162, specifically authorized the placing of insurance by 
Lloyds upon The Nakat's Union Bay property without Lloyds complying 
with the provisions of Sec. 42-1-11, ACLA 1949, Sec. 9, Ch. 22, ASL 1937. 

While Sections 42-2-13 and 14, supra, do not specifically state that 
Lloyds may bring suits in Alaskan courts upon such policies, they clearly 
make the writing of such policies legal, and plaintiffs submit that it neces- 
sarily follows that Lloyds is entitled to enforce such policy contracts in 
Alaskan courts; otherwise, the illogical result would follow that, while it 
could be sued upon the policy in Alaskan courts, yet, if so sued, it could 
not maintain whatever defenses it might have in such suit. 
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Dated at Juneau, Alaska, April 9, 1953 


CLARKE, CLARKE & ALBERTSON 
and 
R. E. ROBERTSON 


By /s/ R. E. Robertson 


R. E. Robertson 
Attorneys for Plaintiffs. 


2 copies received April 9, 1953. 


U. S. Attorney 
Attorney for Defendant. 


CLARKE, CLARKE & ALBERTSON 
LAWYERS 
118 NEW WORLD LIFE BUILDING 
SEATTLE 4 


EXHIBIT 2 


Mr. Joseph F. O'Brien, Attorney, 

Torts Section September 22, 1953 
Warren E. Burger, Assistant Attorney General, 

Civil Division 

It has just come to my attention that you have returned to duty from 
annual leave. In view of the fact that charges against you have been pre- 
ferred, you are directed to go on annual leave effective at 9:00 a.m., 
Wednesday, September 23, 1953, and to remain on annual leave until 9:00 


a.m., Thursday, October 8, 1953. 
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EXHIBIT 3 


MR. WARREN E. BURGER 
ASSISTANT ATTORNEY GENERAL 
CIVIL DIVISION 


| September 29, 1953 
1. Because I have left but a relatively short period of accrued annual 
leave request is made that I be permitted to go on indefinite leave without 
pay commencing with the close of the work day September 30th. 
I will appreciate having timely notice as to whether this request is or 
is not approved. 


Joseph F.. O'Brien 
Attorney 
Torts Section, Civil Division 


EXHIBIT 4 
Form PR3 Revised 5-1-49 
Form Prescribed by 
Comptroller General, U.S. 
January 29, 1947 


DEPARTMENT OF JUSTICE 


NOTICE OF LEAVE WITHOUT PAY 
OR 


RETURN TO DUTY FROM LEAVE WITHOUT PAY 


No. 
For Use Of Personnel Office 


1. EMPLOYEE NO. 431808 2. EMPLOYEE NAME - Mr. Joseph F. 
O'Brien. 3. DATE PREPARED - October 6,1953 4. POSITION TITLE - 
Trial Attorney (General) 5. SERVICE AND GRADE - GS-910-13 

6. SALARY - $9,160.00 § 7. BUREAU OR DIVISION - Civil 





25 


8. SECTION OR BRANCH - Torts Section 9. HEADQUARTERS - Wash- 
ington, D. C. 10. APPROPRIATION - S&E, Gen. Legal Activities 
11.DEPT X * * * * * * * * * 13. L.W.O.P. -ONE MONTH 
OR TERMINATION DATE UNKNOWN - BEGINNING DATE AND HOUR - 
10/1/53 - 9:00am. * * * * * * * * * SIGNATURE OF 
AUTHORIZING OFFICER - Warren E. Burger, Assistant Attorney General. 


EXHIBIT 5 


Mrs. English, Administrative Officer 
Civil Division 
October 13, 1953 
1. Request is made that my memorandum of September 29th by which 
I asked to be put on indefinite leave without pay commencing with the close 
of the work day September 30th be cancelled, as of September 29, 1953. 


/s/ Joseph F. O'Brien 
Joseph F. O'Brien 
Attorney 
Tort Section, Civil Division 


EXHIBIT 6 


Mr. S. A. Andretta, Administrative Assistant | 
Annetta M. English, Administrative Assistant to the Attention: Miss Bland 
Assistant Attorney General, Civil Division 
It is requested that the LWOP form dated October 6, 1953, requesting 
that Mr. Joseph F. O’Brien be placed on indefinite leave without pay effec- 


tive October 1, 1953, be cancelled. In lieu thereof Mr. O'Brien should be 
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shown on annual leave effective October 1, the closing date of such leave 
to be shown on the Time and Attendance report which will be submitted. 


Form PR3 Revised 5-1-49 
Form Prescribed by EXHIBIT 7 
Comptroller General, U.S. 


Jan. 29, 1947 DEPARTMENT OF JUSTICE 
NOTICE OF LEAVE WITHOUT PAY 


OR 
RETURN TO DUTY FROM LEAVE WITHOUT PAY 


NO. 


For Use of Personnel 
Office 


1. EMPLOYEE NO. - 431808 2. EMPLOYEE NAME - Mr. Joseph F. 
O'Brien 3. DATE PREPARED - October 13, 1953 4. POSITION TITLE - 
Trial Attorney (General) 5. SERVICE AND GRADE - GS-910-13 


6. SALARY - $9,160.00 7. BUREAU OR DIVISION - Civil 8. SECTION 
OR BRANCH - Torts Section 9. HEADQUARTERS - Washington, D. C. 
10. APPROPRIATION - S&E, Gen. Legal Activities 11. DEPT. 

* *e * kK kK ek OK * 
SIGNATURE OF AUTHORIZING OFFICER - Warren E. Burger, Assistant 
Attorney General. 
This is to cancel PR No. 22417, dated October 6, 1953, requesting that Mr. 
O’Brien be placed on indefinite leave without pay effective at 9:00 a.m. on 
October 1, 1953. ee ££ ee eK 


EXHIBIT 8 — 


Mr. Joseph F. O'Brien, Attorney, October 13, 1953 
Torts Section 

Warren E. Burger, Assistant Attorney General, 
Civil Division 
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Pursuant to the request in your memorandum of October 13, 1953, the 


action effective October 1, 1953, placing you on leave without pay is cancelled 
and in lieu thereof you will be on annual leave from the effective date of said 
notice (October 1) to the close of business as of today. You are hereby 
directed to go on annual leave as of the close of business today through the 
close of business on October 16, 1953. 


eee ee 


EXHIBIT 9 


WEB:DBM October 13, 1953 


Mr. Joseph F. O’Brien 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 

If you still feel that you have not already been given copies of any items of 
Departmental correspondence pertaining to the charges made against you, I 
request that you give me a written list of Such items of correspondence. Please 
identify each such item as far as possible by date and the names of the person 
by whom and to whom it was sent. 

In order to avoid possible misunderstandings, I shall appreciate it if you 
will not make any such request for copies of documents merely by reference to 
memoranda which you have already given me. 

Sincerely yours, 


/s/ WARREN E. BURGER 
Assistant Attorney General 
Civil Division 


EXHIBIT 10 


WEB:DBM:CNG:iec October 31, 1953 


Mr. JOseph F. O'Brien 
7501 Blair Road 
Takoma Park, Maryland 
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Dear Mr. O'Brien: 


In a memorandum of October 14, 1953, you requested that I provide for you 
photostatic copies of papers now in Department files which you have listed in two 
earlier memoranda, copies of which you attached to your memorandum of Octo- 
ber 14. I hereby provide for you copies of the materials listed in paragraph 2, 
sections (a) through (g) of your memorandum of October 6 dealing with charge 
number 1, and of materials listed in paragraph 2, section (a) and paragraph 3 of 
your memorandum of October 6 dealing with charge number 2. 

In the memorandum of October 6 dealing with charge number 1, you 
requested in paragraph 8 that it be stated which of two letters of January 14, 
1953, was referred to in charge number 1 which was stated in my letter of 
September 4, 1953. The letter referred to is one two pages in length which 
commences in the first paragraph with the words "Reference is made to the 
following." A photostat of this letter is among the photostats enclosed herein. 

Sincerely yours, 


/s/ WARREN E. BURGER 
| Assistant Attorney General 
Encls. No. 187671 Civil Division 


EXHIBIT 11 


MEMORANDUM FOR | 
MR. WARREN E. BURGER, ASS'T ATT'Y GEN'L 
CIVIL DIVISION 
October 23, 1953 


1. Ihave your letter of October 21st and photostats. On your Charge 
#2 however you failed to provide the copy I asked for on the letter of April 
9th 1953 from U. S. Attorney Gilmore, at Juneau. You provided only a photo 
copy of an unsigned carbon copy of the letter. Obviously the carbon does not 
show the date on the incoming Departmental mail stamp, date of its receipt 
in Tort Section etc. In my memorandum to you dated October 6, 1953 it was 
stated at paragraph #3 
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"You will note you failed to furnish me we your September 30, 1953 

letter a photo copy of the letter of April 9th, 1953 you base your 

Charge #2 on that letter At your earliest convenience will you 

kindly furnish me with a photo copy of the original of that letter 

Clear photo copy is of course necessary to show the mail stampings 

and pertinent notations. Presumably you had that letter in your pos- 

session when and as you prepared your letter to me dated September 4, 

1953 and received by me at Stillwater, Minnesota September 8, 1953. 

I again enclose the above identified $5 bill to cover the making of the 

Photo copies 

2. Under the foregoing circumstances I again ask that I be timely pro- 
vided with a clear photo copy of the original of the letter of April 9, 1953 from 
U. S. Attorney Gilmore, and for the elementary reasons stated in my 
memorandum to you dated September 25, 1953 and again on October 6, 1953. 

Respectfully 


/s/ JOSEPH F. O'BRIEN 
Attorney 
Tort Section, Civil Division 


EXHIBIT 12 
WEB:DBM:CNGziec October 26, 1953 


Mr. Joseph F. O'Brien 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 


You have requested us to provide for you a photostat of the original copy 
of a letter of April 9, 1953, from United States Attorney Gilmore. We do not 
have the original of that letter. We have provided you with a photostatof a copy 
of that letter, and can do no more. 


Sincerely yours, 





/s/ WARREN E. BURGER 
Assistant Attorney General 
Civil Division 


EXHIBIT 13 


WEB:DEM: January 25, 1954 


Mr. Joseph F. O'Brien 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 

I am replying to your memorandum of January 5 to Mr. Andretta, your 
four memoranda to me of January 5, your memorandum to me of January 9, 
and your letter to Mr. Leonard of January 11. 

In response to your memorandum of January 5 to Mr. Andretta, Iam 
having a check made of your personnel file and will inform you shortly whether 
your compilation of your efficiency ratings in the Department is correct. 
Several of your memoranda to me request copies of documents in the Department's 
files. Since we have received from the Civil Service Commission notice that 
you are appealing your separation from the Department, I am willing to furnish 
you with copies of material in the Department's files which appear to have 
some relevance to your appeal. I am sure you will appreciate, however, that 
we cannot afford the time of attorneys here, who already have a full work load 
representing the Government in litigation, in making repeated searches of the 
Department's files in an attempt to locate material which you request. You 
will recall that my letter to you of October 13, 1953, requested that you give 
me a written list of any items of departmental correspondence pertaining to 
the charges made against you, copies of which you do not have. Since that time 
you have continued to send repeated fragmentary requests for departmental 
material, with no indication that you do not propose to continue to do so. 

If you will send me one complete list of items in the departmental files 
which you desire and copies of which you have not already received, identifying 
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each item as far as possible by date and the names of the persons by vhom 
and to whom it was sent, I shall see that such a request by you is given prompt 
and careful consideration. In order to avoid possible misunderstanding, I 
must ask that any: such list which you send me be complete in itself and not 
merely make reference to memoranda which you have already given me. 
Insofar as your memoranda appear to request elaboration or explication 
of the letter of charges which formed the basis for your separation, I do not 
see that there is any point in our doing so. Final administrative action has 
been taken by the Department on the basis of the letter of charges, and the 
sufficiency of that letter is no doubt a matter which you propose to raise in 
your appeal before the Civil Service Commission. 
I am unable to see that your letter of January 11 to Mr. Leonard calls for 
any reply. 
Yours very truly, 
/s/ WARREN E. BURGER 


EXHIBIT 14 


Mr. Warren E. Burger January 27, 1954 
Assistant Attorney General 

Civil Division 

Department of Justice REGISTERED & SPECIAL 
Washington, D. C. DELIVERY. 

Dear Warren: 

On your Charge #2 in your letter to me at Stillwater, Minnesota, dated 
September 4, 1953, I sent to you two Memoranda you have neither acknowledged 
receipt of nor furnished to me the information and data therein very clearly 
identified. I now attach one copy of each of the two memoranda. They bear date 
of January 4, 1954 and January 5, 1954. 

Under the foregoing circumstances I ask that you let me have the informa- 
tion and data above mentioned, and at your very earliest convenience. Over 20 


days has elapsed since my aforementioned two memos were sent to you. 
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When and as you dispatch the above mentioned data to me, kindly also 
furnish to me one clear photostat of each and every letter, memoranda, affidavit, 
deposition, interrogatory and/or answer, envelope, or other writing that shows 
directly or indirectly the invalidity or validity of your Charge #2 as being a 
fact. You appreciate of course that the mere fact you made the charge, is no 
evidence that what you have said is the fact. The data I ask for above is neces- 
sary to make a defense to your charge #2, under Section 14 of the Veterans 
Preference Act and Civil Service Regulations issued by the Commission under 
the exclusive authority conferred on it by said Act. I assume that you are not 
unwilling to provide the documentation asked for, for one further reason, namely 
because the request I have made is but in line with the principles that underlie 
the Federal Rules of Civil Procedure, and in aid of a rapid determination of 
the fact question involved in your Charge #2. 

If it be your view that I am not entitled to any of the data I have asked for 
on your Charge #2 I ask that you clearly identify that which you believe I am 
not entitled to, and your reasons and authorities, if you have any, in support 
of your position in the matter. 

Respectfully 
/s/ JOSEPH F. O'BRIEN 


Memorandum for 
Mr. W. E. Burger, Ass't Att’y Gen'l 


Civil Division 
January 5, 1954 


Re: Your charge # 2 in your letter of September 4, 1953 to me at 
Stillwater, Minnesota. 


1. At paragraph one of your Office Memorandum of May 12, 1953 to 
Mr. M. M. Heuser, Chief then of the Torts Section, and with relation to the 
case of Nakat &38 Ins. Co's vs U. S. CA 5744-A (DJ file 157-4-2) you 
commence with the following: 
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"Tt has come to my attention *eARHREEEEEEE 

2. The essence of your memorandum deals with the subject matter of 
U. S. Attorney's P. J. Gilmore's letter of April 9, 1953 regarding the "Lloyds" 
facet of the litigation. You advised me in'your letter of Oct 26, 1953 that 
you cannot now find that signed letter. Request is made therefore that you 
advise me the name of the person of your office or Torts Section or other part 
of the Civil Division, who brought that letter to your attention. I ask also that 
you indicate the date if you recall or if the records show. Request is made also 
that you state whether the bringing of that letter to your attention came about 
by reason of any formal or informal order or directive that you issued to 
Mr. M. M. Heuser or other member of your staff, at the time of or just sub- 
sequent to the "Mrs Nancy Woodring" (stenographer) episode you handled 
February 24, 1953 and made contact at Senator Byrds Office. If so please 
provide me with one photo copy of that formal memorandum and if your direction 
was informal please now state in a letter to me the substance thereof. 

3. Mr. M. M. Heuser responded to your above mentioned memorandum 
of May 12, 1953, on May 14th 1953. The indication is that you then within a 
few days asked Mr. Heuser to have me make a report on the subject matter 
of your memo to him of the 12th, and I did so by memo of the 19th. You have 
that memo of the 19th in your file. The first paragraph starts out: 

"Yesterday Mr. Heuser handed me your note reading please ask Mr. 

O'Brien to submit a written report #4" 

4. At your earliest convenience will you kindly let me have one photo 
copy of the 'note"' mentioned in the quote in the above paragraph. Unless it 
has a date kindly state the date you handed or sent Mr. Heuser the "note." 


/s/ JOSEPH F. O'BRIEN 
Attorney 
Tort Section, Civil Division 
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MEMORANDUM FOR 
Mr. Warren E. Berger, Ass't Att'y Gen'l 


Civil Division 
Washington, D. C. 
January 4, 1954 


Re: Your charge #2 in your letter of September 4, 1953 to me at 
Stillwater, Minnesota. 


1. In your letter to. me dated October 26, 1953, on the above identified 
charge, you state you cannot find the original of the letter of April 9, 1953 
from U. S. Attorney P. J. Gilmore at Juneau, on which you rest your charge, 
and that therefore you cannot furnish to me the photostate copy of said letter 
as I asked. Am I in error in assuming that you do not contend that you did 
not have the original of that letter in your possession at the time you prepared 
your charge #2? If however you did not yourself prepare the letter to me of 
September 4, 1953 kindly advise me the name of the person on your staff who 
did prepare it for your signature. 

2. Under the foregoing circumstances and in view thereof, request is 
made that you now provide me with a photo copy of each and every paper that 
is encompassed within the language of the last paragraph of Mr. M. M. Heuser's 
memorandum to you dated May 14, 1953, Subject: Nakat Packing Company Case. 
Said last paragraph reads: 

"There are attached hereto papers from the file in the subject case 

sAceeeceecck, On some of the papers there appears longhand notes and 

comments by Mr. O'Brien. 

The original of Mr. Gilmore's letter of April 9, 1953 was in that group 
of papers to which Mr. Heuser makes reference. To assist you in locating 
your file on the above quotation, it is in Mr. Heusers reply to your memorandum 
to him dated May 12, 1953. Request is made that you advise me the name of 


the persons or persons who prepared for your initials said memorandum of 
May 12, 1953 to Mr. Heuser, if in fact it was not prepared by you in person. 
A photo copy of your office file copy, which shows the initials will suffice. 
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3. Your charge #2 centers on the Lloyd facet of Nakat &38 Ins. Co. 
vs U.S. It has come to my attention that on September 16, 1953 Judge Folta 
did grant our (the Gov'ts) motion to dismiss as to Lloyds. That of course was 
my estimate of the situation as I wrote you May 19, 1953. Request is made 
that I be furnished a photo copy of the order of dismissal, at your convenience. 

4. On October 8, 1953 you (WEB-DBM) wrote TJAG-Army an unusual 
type of letter, with respect to the content of a letter dated October 5, 1953 
in the Nakat & 38 Ins. Cos litigation, to The Attorney General and signed by 
General Mickelwait. I furnished you signed copy of the October 5, 1953 letter 
at tab "C"' of my Supplemental response dated October 5, 1953 to your charge 
#2.. At your convenience request is made that you provide me with a photo 
copy of the initialed yellow Departmental file copy of your letter of October 8, 
1953 to TJAG-Army. 

9. In connection with the content of your aforementioned letter of October 
8, 1953 to TJAG-Army on the Nakat & 38 Ins Co case there was a conference 
in your office between two representatives of the Office of TJAG-Army and you. 
I assume you followed the standard and customary procedure, following that 
conference, and made a Memorandum For the Nakat File, stating the highlights 
of that conference. I am of course only but particularly concerned with that 


part of the discussion that has a direct bearing on the substance of your charge 


#2. Request is made that you provide me with a copy, signed if you will, of 
the mentioned "Memorandum For the Nakat File". If no such memorandum 
was prepared by you, request is made that you now state the substance of 
that discussion so far as it bears on the essence of your charge #2; and to the 
end that there be no uncertainty on that facet. Request is also made that I be 
provided with a photo copy of the OJAG-Army reply to your letter of October 
8, 1953. 

Respectfully 


/s/ JOSEPH F. O'BRIEN 
Attorney 
Tort Section, Civil Division 





' Wednesday January 27, 1954 


Mr. Warren E. Burger 

Assistant Attorney General 

Civil Division 

Department of Justice | REGISTERED & SPECIAL 
Washington, D. C. DELIVERY 

My dear Mr. Burger: 

With reference to your Charge #3 in your letter to me, dated September 4, 
1953, at Stillwater, Minnesota, I ask that you take a look at my memorandum 
to you on that charge, dated September 28, 1953. My memorandum had two 
tabs accompanying it. 

The last sentence of paragraph 5 of my aforementioned memorandum to 
you dated September 28, 1953 reads: 

"These matters did not justify, need or call for warnings, and if there 

were any such the writer would like to have copies, to clarify his 

recollections." 

Under the foregoing circumstances I ask that you now provide me at your 
very earliest convenience with a photo copy of each and every memorandum, 
affidavit, interrogatory and/or answer, or other writing, that shows directly 
or by indirection the invalidity or validity of your charge. I ask that you 
furnish this to me under Section 14 of the Veterans Preference Act provisions 
permitting impartial judicial look-see at what if any evidence or proof you have 
on your charge; and an opportunity to refute same in due course. You do of 
course appreciate that the mere fact you make a charge is no evidence that 
it is the fact of the matter. 

When you reply to this letter kindly confine same to the subject matter of 


your charge #3 and content of this and my prior memoranda to you on said 
Charge #3. 
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Respectfully 
/s/ JOSEPH F. O'BRIEN 


EXHIBIT 16 


Mr. Warren E. Burger Wednesday, January 27, 1954 
Assistant Attorney General 
Civil Division 
Department of Justice REGISTERED MAIL 
Washington, D. C. RETURN RECEIPT REQUESTED 
Dear Warren: 
With reference to your Charge #4 in your letter of September 4, 1954 
to me at Stillwater, Minnesota, I gave you a Memoranda regarding it September 
29, 1953. Then I sent you a further Memorandum on the matter, dated Jan- 
uary 4, 1954. The latter called for a reply. Twenty days and more have since 
elapsed and no reply has come to me. 
Under the foregoing and related developments my (sic) I have from you 

a response to my aforementioned Memoranda. And when you write on said 
charge #4 I ask that you provide me with a photo copy of each and every signed 
statement, interrogatory and/or answer, letter or note or other writings that 
tend to disprove or prove the charge as being afact. You do appreciate of 
course that the mere fact that you made the charge is no evidence at all that 
what you said is in truth the fact of the matter. I ask this data from you in 
order to be able to make proper and timely preparations for the assertion of 
my rights under Section 14 of the Veterans Preference Act and Civil Service 
Commission Regulations which the Commission has issued under the exclusive 
authority of Section 11 of the Act and binding on you and all and every Govern- 
ment Department involved in the Preference Act. 

* When and as you reply to the above on your charge #4 in your letter to me 
of September 4, 1953 at Stillwater, Minnesota I ask that you confine the content 
of your letter to the above in re charge #4 exclusively. 
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Respectfully 
/s/ JOSEPH F. O'BRIEN 


EXHIBIT 17 


Mr. Warren E. Burger January 27, 1954 
Assistant Attorney General 

Civil Division 

Department of Justice 

Washington, D. C. 

My dear Mr. Burger: 

I have in this mornings mail your letter of January 25th wherein you list 
a number of items of mail from me with regard to your Charges #1, #2, #3 
and #4 stated in your letter of September 4, 1953 at Stillwater, Minnesota. 
You state you have not replied to each of said items of mail and now ask that 
I again go over the matters stated in them and furnish you another letter on 
same. I regret I cannot do so and I ask that you now take each piece of the 
mail you have not replied to, and act on it now via a seperate (sic) reply on 
each piece, and at an early date. 

You will recall the letter WEB:DBM you sent to my residence at nite, 
dated October 7, 1953. There you dealt with your 4 charges in such a garbled 
and utterly confusing admixture it was close to an impossibility to disect it 
for any. intelligent reply. At that time I asked that henceforth you kindly address 


your remarks and/or reply 'to any of my memoranda, to the precise charge 


involved. I have since in my memoranda to you, repeatedly asked that you . 
reply to the precise content of the respective memoranda sent to you. If you 
will do that now with the mail items you have in your possession and have not 
replied to, all these matters can be spedily taken care of intelligently and each 
of us. will have a file on each of your four charges and not one so obfuscating 
it would try the patience of a saint to unsnarle. I had one experience trying to 
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aid one of your assistants on the matter and I then and there offered him 
the suggestion that he get his file broken down into 4 segments for his convenience, 

I regret that you find it time consuming and labor consuming to give 

attention to the incidents flowing from your letter of September 4, 1953 to me 
at Stillwater, Minnesota. You brought on the situation yourself. And in any 
event your objections should be stated in the legislative halls of the Congress. 
The Veterans Preference Act is on the books and it is your duty under your 
oath of office and as a lawyer, to act in harmony with its objectives and pur- 
poses. I understand you had 6 employes (sic) of the Civil Division in the Court 
room while the Roth case was being argued. One report reaching me was that 
you had 9. I assure you Mr. Burger that Congressman Taber of New York 
would have something to say to you with regard to things like that, when you 
come before him on appropriations. The reports coming to. me emphasized 
the fact that Mr. Roth took care of his case the entire day, alone, except for 
one of his children being present in the courtroom. 

Respectfully 

/s/ JOSEPH F. O'BRIEN 


EXHIBIT 18 


Mr. Warren E. Burger January 27, 1954 
Assistant Attorney General 
Civil Division 
Department of Justice Registered & 
Washington, D. C. Special Delivery 
My dear Warren: 
Kindly refer to my Memorandum to you dated January 5, 1954 with regard 


to your Charge #1 in your letter to me at Stillwater, Minnesota, dated September 


4, 1953. To assist you I now attach a copy of said Memorandum of January 5, 1954. 


Thus far I have not had from you any reply to my memorandum, nor the 
data therein requested. You appreciate of course that the mere fact that you 
made the charge #1 is no evidence or proof of what you there say, as being the fact. 
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Under the foregoing circumstances request is again made that the precise 
data and information I have asked you to provide me, in my memorandum of 
January 5, 1954 be furnished at your very earliest convenience. 

To avoid any further obfuscation of the records on your charges, stated 
in your letter to me dated September 4, 1953 at Stillwater, I ask that you con- 
fine your reply on this letter to the content of my Memorandum to you dated 
January 5, 1954. And if it is your position that the information, and data, 

I have identified in said memorandum, is not to be given to me, it will be appre- 
ciated if you will state precisely what you refuse to furnish to me and your 
reasons for the refusal. 

Respectfully 

/s/ JOSEPH F. O'BRIEN 


Memorandum For 


Mr. W. E. Burger, Ass't Att'y Gen'l 


Civil Division 
January 5, 1954 


Re: Your charge #1 in your letter to me at Stillwater, Minnesota, dated 
Washington, D. C. September 4, 1953 


1. At paragraph two of your letter to me dated October 21, 1953 you 
identified which of the two January 14, 1953 letters shown in the Nakat & 38 
Ins. Co. vs U. S. litigation (DJ file #157-4-2) you had in mind in your above 
identified charge #1. You provided me, as I asked, with a photo copy of that 
letter. Kindly refer to it. The last paragraph reads in pertinent part: 

"For your information the wire sent you December 31, 1952 was not 

coordinated before its dispatch with the Attorney handling this litigation, 

Mr. Joseph F. O'Brien. The Department does not believe it proper for 

you to file with Judge Folta any copy of Engineer George E. Davisons 

November 18, 1952 paragraph by paragraph detailed analysis of Judge 

Folta's July 8, 1952 "Opinion". You will note that as we sent the copy 

of Mr. Davisons report to you with our letter of November 19, 1952 we 
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expressed the view, regarding it and its content, as is indicated in the 

quote set out at paragraph 4 of this letter. That view remains the 

considered judgment of the Department. An additional copy therefore 

of Mr. Davisons report is not attached hereto." 

2. Request is made that you provide me at your earliest convenience 
with 

(a) A clear photo copy of the yellow Department initialled file copy of 

the "wire" referred to in line one of the quote above; and the name 
and/or names of the persons initials appearing on that copy. 

(b) a clear photo copy of the telegram, showing my initials in ink, and 

date thereof, which I had prepared for dispatch to U. S. Attorney Gil- 
more as the proper response to Mr. Gilmores letter of December 19, 
1952 and which was not received at the Department apparently until 
December 30, 1952. I take it my draft was not sent on out and that 
Someone ahead of me in the administrative channels didnt like it and 
drafted a new one and sent it on out to Mr. Gilmore. 

3. When and as you dispatch the above to me, request is made that you 
also send to me one clear photo copy of each and every. letter, memorandum, 
affidavit, deposition, interrogatory and/or answer, envelope, or other writing 
that shows the equity and/or merit or lack of equity and/or merit, or validity 
or invalidity of your charge #1. It is assumed here that you will not be unwilling 
to provide this documentation, in line with with the principles that underlie the 
Federal Rules of Civil Procedure, and in order that the defense can reasonably 


be prepared on this charge, and the true fact of the matter be expeditiously 


demonstrated on our respective files on your charges. 
Respectfully 


/s/ JOSEPH F. O'BRIEN 
Attorney 
Tort Section, Civil Division 
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EXHIBIT 19 


WEB:DBM: ‘January 29, 1954 REGISTERED MAIL 


Mr. Joseph F. O'Brien 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 

I am replying to your letters of January 25 and 26 to Mr. Andretta and 
to your four letters to me of January 27. 

I adhere to the position ‘stated in my letter to you of January 25 and 
remain ready to supply you with copies of relevant material upon the conditions 
stated in that letter. 

I am enclosing the $5 bill which you sent with your letter of January 26 to 
Mr. Andretta. As I have previously written you, I request that you do not send 
any money to the Department in connection with your request for copies of 
material from the Department's files. If and when you comply with my letter 
of January 25 to you, I shall, as stated in that letter, send you photostatic copies 
of such items in the Department's files as may appear to have any relevancy 
to your appeal before the Civil Service Commission. No charge will be made 
to you for such copies. 

Yours very truly, 

Enclosure No. 187583 | /s/ WARREN E. BURGER 


EXHIBIT 20 


Mr. Warren E. Burger | Monday, March 8, 1954 
Assistant Attorney General 

Civil Division 

Department of Justice 

Washington, D. C. 


Dear Mr. Burger: 
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On February 26th a representative of the Civil Service Commission 
advised me that your representative had furnished to The Commission a set of 
photostats of various documents including affidavits etc in support of the 
charges stated in your letter of September 4, 1953 under Section 14 of The 
Veterans Preference Act. 

This morning I inspected the above identified data. Much of it you here- 
tofore furnished me pursuant to my written requests. There are several items 
however that I have seen for the first time. A few of them are quite lengthy. 

I asked the Commission representative for a photo copy of each of the latter, 
but was advised that Justice had only furnished 1 copy of the set and that the 
Commission had no facilities for making me a set of the parts needed , to pre- 
pare timely answer and defense. The Suggestion was offered me that inasmuch 
as the Department has the originals and may possibly have an extra photostat 
copy, that I ask the Department for the copy of the several items needed. 
Accordingly I will appreciate it if you will let me have at your convenience the 
following photostats: 

- Of Mr. Phillips note of 1-14-53 to Mr. Heuser (157-4-2) 


. Of Mr. Heusers Memorandum to Mr. Burger dated 2-18--53 in 
re Phillips. 


- Of Mrs. Woodrings longhand letter of July 9, 1953 to Mr. Burger 

- Of Mr. Heusers April 28, 1950 Memorandum to Mr. Morrison 

- Of Mr. Leonards December 17, 1953 Report of Findings to Mr. Burger 
- Of Mr. Leonards memo for files dated 10-9-53 (3 to 8 both incl) 

- Of Mr. Heusers affidavit sworn to 11-27-53 (14 pages) 

. Of Mr. Phillips affidavit of 12-29-53 (3 pages) 

- Of Miss Elvidges affidavit of 11-30-53 (2 pages) 

. Of Mr. Simpsons affidavit of 11-30-53 (1 page) 

. Of Mr. Roses affidavit of 12-2-53 

. Of the Goss-Spell affidavit of 10-26-53 





44 

13. Of the 3-7-50 memo Simpson to O'Brien (marked 40) 

14. Of the Office Memo 3-20-50 by Simpson to Di Giroloma (marked 44) 

15. Of the memo to Morrison by Heuser dated 4-13-50 (marked 45) 

16. Of the Routing Slip with note by Mr. Clapp, no date or number. 

17. Of the 4-7-50 memo to Morrison by Andretta (marked 46) 

18. Of the 4-20-50 memo to Andretta by Morrison 

If there is any change to cover the costs of photostating the above for me 
kindly advise and I shall timely remit as you specify. 
CC Civil Service Commission Respectfully 

Washington, D. C. | /s/ JOSEPH F. O'BRIEN 


EXHIBIT 21 


Mr. Joseph F. O'Brien March 12, 1954 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 

This will respond to your request of March 8, 1954, for copies of various 
documents pertaining to the termination of your employment. 

I am enclosing with this letter photostats or carbon copies of the documents 
numbered one to eighteen in your letter. These are being furnished to you 
without cost. 

Very truly yours, 


| /s/ GEO. STEPHEN LEONARD 
Enclosure No. 37062 First Assistant, Civil Division 


EXHIBIT 22 


UNITED STATES CIVIL SERVICE COMMISSION 
Bureau of Departmental Operations 
Washington 25, D. C. 





Address Reply to June 28, 1954 
"Civil Service Commission" 

and refer to File DAE:JOH:jld 

and date of this letter 


Mr. John W. Adler 
Chief, Personnel Branch 
Department of Justice 
Washington 25, D. C. 


Dear Mr. Adler: 

There is transmitted herewith a co by of my findings and recommendation 
in the Section 14 Veterans’ Preference Act appeal described below: 

Appeal of: Joseph F. O'Brien 

Action appealed: Removal effective January 8, 1954 

Employing Agency: Department of Justice, Washington, D C. 

Decision: Removal action affirmed. 

There is also attached a copy of the transcript of the hearing held in the 
Commission on the case. 
Enclosure 8108 Sincerely yours, 
ce: Service Records /s/ E. A. Dunton 
Division (D.C.B, 8-10-97) Chief, Appeals Examining Office 


ge 


UNITED STATES CIVIL SERVICE COMMISSION 
APPEALS EXAMINING OFFICE 
WASHINGTON 25, D. C. 


DAE:SLE:jld 
APPEAL OF JOSEPH F. O'BRIEN 


UNDER SECTION 14 OF THE VETERANS’ PREFERENCE ACT OF 1944, 
AS AMENDED ° 


Appeal of a removal from the position of Trial Attorney, GS-13, $9,160 
per annum, Department of Justice, Civil Division, Washington, D, C., effective 
January 8, 1954, for "failure to perform in 4 satisfactory manner the duties of 
the position occupied". 


INTRODUCTION 
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Mr. O'Brien appealed to the Commission by letter of January 13, 1954, 
and his case was docketed for investigation and adjudication. During the 
Commission's investigation, copies and photostats were secured of pertinent 
documents in the files of the Department of Justice. In addition, an affidavit 
was secured from the appellant and the following named persons: Messrs. 
Massillon M. Heuser, Ulric Bonnell Phillips, Arthur C. Bonham, Archie D. 
Simpson, Stanley D. Rose, Earle D. Goss, James B. Spell, Thayer Chapman, 
and Thomas N. Bennett; Mrs. Charlotte Elvidge; and Brigadier General Robert 
W. Brown, USA (Ret). 

Following completion of the investigation, a hearing was held in the 
Commission on May 24 and 25, 1954, pursuant to the request of the appellant. 
Mr. O'Brien was present at the hearing accompanied by his counsel, Mr. Keith 
L. Seagmiller, Attorney at Law. The Department of Justice was represented 
by Mr. Donald B. MacGuiness, General Litigation Section, and Mr. Charles 
Gregg, Attorney, Department of Justice. During the hearing, testimony was 
received from the following named persons: Messrs. J. F. O'Brien, M. M. 
Heuser, U. B. Phillips, M. V. Dent, J. J. Finn, A. C. Bonham, A. D. Simpson, 
and supporting exhibits were received from the parties. 

The evidence secured during the investigation by the Commission, the 


stenographic transcript of the hearing in the Commission, and all memoranda 


and correspondence in connection with the case have been incorporated into 
the Commission's appeal file which has been and is presently available for 
inspection by the parties concerned, and all matters therein have been duly 
considered in connection with the adjudication of the case. 
ANALYSIS AND FINDINGS 
The evidence in the appeal file establishes that at the time of the removal 
of Mr. O'Brien, he was a preference eligible employee within the meaning of 


Section 14 of the Veterans’ Preference Act of 1944, as amended, and, as such, 


entitled to the benefits of the Section, including the right of appeal to the 


Commission. 
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The Department of Justice complied with the procedural requirements 
of the law and Regulations of the Commission in effecting the removal of 
Mr. O’Brien. The personnel action against him was commenced by letter 
of September 4, 1953, which constituted the advance written notice of proposed 
adverse action. 

The September 4, 1953, notice contained the specific and detailed reasons 
for the action proposed and allowed Mr. O' Brien the reasonable time of twenty 
(20) daysinwhich to reply. The appellant replied to the charges by letter of 
September 8, 1953, and made six (6) supplemental replies which were received 


by the Department of Justice, and also requested an oral hearing. His request 


was granted and his reply was heard by a representative of the Justice Depart- 
ment on October 9, 1953. The Department of Justice by letter of January 5, 
1954, notified Mr. O'Brien of the adverse decision to effect his removal. Mr. 
O'Brien was removed from the rolls of the Department of Justice at the close 
of business on January 8, 1954; hence, he received a period of advance notice 
in excess of the thirty (30) days required by the law and regulations. 

There are several matters raised by the appellant's counsel proposing 
points of law as controlling in this case. At the hearing in the Commission 
on May 24 and 25, 1954, the appellant insisted that the evidence proved that 
there existed a fixed and abiding determination to separate him before a letter 
of charges was issued or any reply received and, therefore, any reply prepared 
by the appellant was received as a mere token and was given no consideration 
by the Department of Justice. Thus, the action is a mere sham and is in 
violation of the spirit of Section 14 of the Act of 1944 and the Regulations of 
the Commission pursuant thereto. 

It is true that a real compliance with the law is a basic requirement. How- 
ever, proof of such a fixed and abiding determination must be made and such 
proof has not been established. 

The affidavit of Mr. Warren.E. Burger, Assistant Attorney General, executed 
May 19, 1954, states that on August 19, 1953, he called Mr: O'Brien to his office 
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for the purpose of requesting his resignation because he had come to the con- 
Clusion that Mr. O'Brien had failed to meet required standards. This and 
other material in the affidavit is convincing that on August 19, 1953, Mr. 
Burger had determined to cause the separation of Mr. O'Brien. 

However, Mr. Burger is not the final authority in the Department of Justice. 
The final decision in Mr. O'Brien's case was made by Mr. William P. Rogers, 
Deputy Attorney General. Events following the meeting between Mr. O'Brien 
and Mr. Burger do not support this contention of the appellant. Mr. O'Brien 
was given a letter of charges and had the opportunity to reply. He was granted 
the right to appear personally and the adverse decision was not made in his 
case until almost four (4) months after the letter of charges was issued. In 
the light of these facts, to assume that the Department of Justice would have 
proceeded against Mr. O'Brien even if he had conclusively disproved the charges 
would be purely speculative. 

Therefore, we must dismiss appellant's contention. 

The appellant also contends that if any one of the specifications in the letter 
of charges is found to be defective or is disproven then the whole procedure is 
defective since it cannot be determined on which charge the agency head made 
its decision. Such a contention might well be timely if it were made in a 
criminal appeal where a general verdict of guilty had been returned by a jury 
to numerous counts in an indictment. But this is not a criminal proceeding, nor 
is removal from a Federal position punishment or penalty in the sense of 
Criminal Law. In the case of Deviny v. The Public Printer, 194 F. 2nd 876, 
Circuit Court of Appeals for the District of Columbia, 1952, it was held that 
when a personnel action of discharge is premised upon the reasons severally, 


the invalidity of one reason is immaterial so long as the valid remainder is 


sufficient. 

We have examined the case of Armand Edward Blackmar v. The United 
States, The United States Court of Claims, No. 170-52, decided April 6, 1954, 
as cited by counsel for the appellant. Its decision concerns the procedures of 
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the Board of Appeals and Review of the Civil Service Commission, and is 


not in point here. 
The September 4, 1953, notice of proposed adverse action sets forth 
the following charges: 


"This is a notice of proposed adverse action 
in accordance with Section 14 of the Veterans 
Preference Act of 1944. The proposed action is 
your removal from the service of the Department, 
in order to promote the efficiency of the service, 
because of your failure to perform in a satisfactory 
manner the duties of the position occupied by you in 
thé Civil Division. The reasons for such proposed 
action are that in the performance of your work as 
an attorney you have demonstrated your lack of quali- 
fications for the performance of such work, and your 
failure to comply with regulations of the Department 
and instructions of your superiors. 


This proposed action is being taken for the 
following specific reasons: 


1. On or about January 14, 1953, in the case of 
Nakat Packing Corp. v. United States ( D. C. Alaska, 
Civil No. 5744-A), you mailed to the United States 
Attorney at Juneau, Alaska, a copy of a proposed 
Department letter which you had prepared, the original 


of which had to your Knowledge been specifically dis- 
approved by my office. 


2. Also in connection with the Nakat Packing 
Corp. case, upon receipt of a letter dated April 9, 
1953, addressed to me by United States Attorney 
P. J. Gilmore Jr., enclosing a memorandum of authori- 
ties filed by opposing counsel, you delivered that 
memorandum to the Office of the Judge Advocate General 
Department of the Army, and arranged for that Office 
to prepare an answering memorandum and to send it 
directly to the United States Attorney at Juneau without 
the required review and supervision by your superiors 
in the Civil Division. This was not only unauthorized 
action but was an evasion of your responsibility to pre- 
pare such material yourself. 


> 
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3. In connection with the case of Edwin A. Flower 
v. United States (D. J. No. 157-48-192), and O. P. Temple- 
man v. United States (D. J. No. 157-82-121), you, contrary 
to departmental regulations, removed all of the material in 
the official departmental files and subsequently sent back 
to Records Division the loose papers which you had improperly 
removed from the files. Your action in removing material 
from the files was a violation of Department rules concerning 
which you have frequently been warned. 


4. On February 24, 1953, you falsely reported to 
your supervisor, Mr. Massillon Heuser, that Senator Byrd 
had telephoned you to protest about the proposed transfer 
of a stenographer assigned to you to work in another office 
in the Department." 


During the course of the investigation, the appellant submitted material 
to show his experience, qualifications and the calibre of his work. On behalf 
of the Department of Justice, Mr. Mac Guineas stated the Department took 
no position on these matters. He stated that the separation was based solely 
on the specific allegation of those offenses listed in the letter of charges. 

In regard to specification (1), Mr. Massillon M. Heuser, former Chief 
of the Tort Section, Department of Justice, submitted an affidavit of Novem- 
ber 27, 1953, to the Commission and testified at the hearing of May 24 and 
25, 1954. He stated he was Mr. O'Brien's supervisor at the time the incidents 


in Specification (1) are alleged to have occurred. The '"Nakat"' case had 


been assigned to Mr. O'Brien and the preparation of all correspondence 

to the United States Attorney in Juneau, Alaska, was Mr. O'Brien's respon- 
sibility. All such correspondence prepared was subject to Mr. Heuser's 
approval. Further approval was required by the Office of the Assistant 
Attorney General before the correspondence was mailed. 

On January 14, 1953, Mr. Heuser approved a communication prepared 
by Mr. O'Brien and sent it to Mr. U. B. Phillips who was assigned the duty 
of review and approval in the Office of the Assistant Attorney General. Mr. 
U. B. Phillips disapproved the letter and returned the papers with a name 
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attached. Mr. Heuser crossed out his initials indicating disapproval and 
returned the file to Mr. O'Brien with instructions. Sometime later, Mr. 
Heuser received a communication from the United States Attorney in 
Juneau, Alaska, which informed him that a carbon copy of the letter of 
January 14, 1953, had reached Alaska. Mr. Heuser caused the return of 
this letter and determined that it was a copy of the letter which had been 
disapproved. 

Mr. Heuser stated that he suspected Mr. O'Brien had sent the carbon 
copy to the United States Attorney despite the fact that it had been dis- 
approved because he believed Mr. O'Brien intensely disliked being over- 
ruled by his superiors and had the habit of sending disapproved material 
to the file to show that Mr. O'Brien was right and his superiors wrong. 
In addition, on a prior occasion he had forbidden Mr. O'Brien to send a 
critical letter prepared by the Department of the Army to Mr. Gilmore, 
United States Attorney in Alaska, but subsequently learned that the letter 
had arrived in Alaska. 

This earlier incident made him suspicious. Therefore, he reported 
the facts concerning the letter of January 14, 1953, to the Assistant 
Attorney General. 

The evidence in the appeal file indicates that the first draft of 
the letter of January 14, 1953, was prepared by Mr. O'Brien and upon 
review was disapproved by Mr. Heuser. Then the letter was rewritten and 
as submitted was approved by Mr. Heuser, and forwarded to Mr. U. B. 
Phillips who disapproved the letter and returned it to Mr. Heuser. Mr. 
Heuser returned the file to Mr. O'Brien and a wire was sent to the 
United States Attorney at Juneau, Alaska, in accord with the wishes of 
Mr. Phillips. 

Mr. Mac Guineas on behalf of the Justice Department stated that it 
had one white carbon of the disapproved letter of January 14, 1953, 
recovered from the United States Attorney at Juneau, Alaska, a certi- 


fication from the Department of the Army that it had a carbon copy in 
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3. In connection with the case of Edwin A. Flower 
v. United States (D. J. No. 157-48-192), and O. P. Temple- 
man v. United States (D. J. No. 157-82-121), you, contrary 
to departmental regulations, removed all of the material in 
the official departmental files and subsequently sent back 
to Records Division the loose papers which you had improperly 
removed from the files. Your action in removing material 
from the files was a violation of Department rules concerning 
which you have frequently been warned. 


4. On February 24, 1953, you falsely reported to 
your supervisor, Mr. Massillon Heuser, that Senator Byrd 
had telephoned you to protest about the proposed transfer 
of a stenographer assigned to you to work in another office 
in the Department." 


During the course of the investigation, the appellant submitted material 
to show his experience, qualifications and the calibre of his work. On behalf 
of the Department of Justice, Mr. Mac Guineas stated the Department took 
no position on these matters. He stated that the separation was based solely 
on the specific allegation of those offenses listed in the letter of charges. 

In regard to specification (1), Mr. Massillon M. Heuser, former Chief 
of the Tort Section, Department of Justice, submitted an affidavit of Novem- 
ber 27, 1953, to the Commission and testified at the hearing of May 24 and 
25, 1954. He stated he was Mr. O'Brien's supervisor at the time the incidents 
in Specification (1) are alleged to have occurred. The "Nakat" case had 
been assigned to Mr. O'Brien and the preparation of all correspondence 
to the United States Attorney in Juneau, Alaska, was Mr. O'Brien's respon- 
sibility. All such correspondence prepared was subject to Mr. Heuser's 
approval. Further approval was required by the Office of the Assistant 
Attorney General before the correspondence was mailed. 


On January 14, 1953, Mr. Heuser approved a communication prepared 
by Mr. O'Brien and sent it to Mr. U. B. Phillips who was assigned the duty 
of review and approval in the Office of the Assistant Attorney General. Mr. 
U. B. Phillips disapproved the letter and returned the papers with a name 
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attached. Mr. Heuser crossed out his initials indicating disapproval and 
returned the file to Mr. O'Brien with instructions. Sometime later, Mr. 
Heuser received a communication from the United States Attorney in 
Juneau, Alaska, which informed him that a carbon copy of the letter of 
January 14, 1953, had reached Alaska. Mr. Heuser caused the return of 
this letter and determined that it was a copy of the letter which had been 
disapproved. 

Mr. Heuser stated that he suspected Mr. O'Brien had sent the carbon 
copy to the United States Attorney despite the fact that it had been dis- 
approved because he believed Mr. O'Brien intensely disliked being over- 
ruled by his superiors and had the habit of sending disapproved material 
to the file to show that Mr. O'Brien was right and his superiors wrong. 
In addition, on a prior occasion he had forbidden Mr. O'Brien to send a 
critical letter prepared by the Department of the Army to Mr. Gilmore, 
United States Attorney in Alaska, but Subsequently learned that the letter 
had arrived in Alaska. 

This earlier incident made him Suspicious. Therefore, he reported 


the facts concerning the letter of January 14, 1953, to the Assistant 
Attorney General. 

The evidence in the appeal file indicates that the first draft of 
the letter of January 14, 1953, was prepared by Mr. O'Brien and upon 


review was disapproved by Mr. Heuser. Then the letter was rewritten and 
as submitted was approved by Mr. Heuser, and forwarded to Mr. U. B. 
Phillips who disapproved the letter and returned it to Mr. Heuser. Mr. 
Heuser returned the file to Mr. O'Brien and a wire was sent to the 
United States Attorney at J uneau, Alaska, in accord with the wishes of 
Mr. Phillips. 

Mr. Mac Guineas on behalf of the Justice Department stated that it 
had one white carbon of the disapproved letter of January 14, 1953, 
recovered from the United States Attorney at Juneau, Alaska, a certi- 
fication from the Department of the Army that it had a carbon copy in 
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its files, a spare white carbon found in the Department of Justice files, 

and a yellow copy recovered from Department of Justice files. Mr. 

Mac Guineas stated that the Department has no knowledge of the white bond 
copy. 

Evidence was introduced to show the Department of Justice system for 
handling correspondence. When a letter is prepared by a subordinate attorney, 
it is forwarded to his supervisor for approval who places his initials on 
the yellow copy. At that time, a white copy is detached to be forwarded 
to the docket room which has no control over outgoing mail and does no 
mailing. Then, it is forwarded to the offices of the Assistant Attorney 
General for approval and when so approved is sent to the mail room. The 
letters which arrive unsealed are checked and sealed at the mail room 
which will not seal and forward carbon copies without location and identi- 
fication of the original. However, if a sealed envelope with Department 
of Justice identification arrives, it will be mailed without further inquiry, 
no matter who delivers it. 

In his letter of reply of September 8, 1953, Mr. O'Brien pointed out 
that there had been about 550 pieces of mail prepared by him in the ''Nakat" 
case and it was not an infrequent experience that errors occurred. 

Mr. O’Brien testified under oath at the hearing of May 24 and 25, 
1954, that he did not mail the carbon copy of the January 14, 1953, letter 
to the United States Attorney. He states that he prepared the several 
drafts of the letter and sentithem on. When he received the file back 
from Mr. Heuser, he believes he prepared the telegram in accord with Mr. 
Phillips’ wishes and marked the yellow copy for file and knows no more 
concerning the disposition of the remaining copies of the letter. 


The evidence is clear that neither party regards Charge (1) as an 


allegation that Mr. O'Brien jactually placed the carbonsin envelopes, put 
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postage on them, and deposited them in the mail. It is rather that some 
act or omission on his part caused them to go to Alaska. 

(Handwritten note: All this means is that the responsibility for 

mailing is O'B's.; it covers we * here the details, * 

are not * of decent proof.) (* Illegible) 

AS we said supra, this is not a criminal proceeding. The Department 
of Justice has accepted the burden of the proponent of the hypothe- 
sis that Mr. O'Brien mailed the letters in. question to Alaska. It has shown 
that Mr. O'Brien was the last person to have custody of these carbons. 
At this point, the burden now shifts to him to show what he did with these 
carbons. In the absence of any Such explanation, it must be held that the 
agency has submitted proof of Specification (1). 

It is found, therefore, that specification (1) is fully sustained. 

In regard to specification (2), there is no basic conflict as to certain 
actions of Mr. O'Brien. It is admitted that he received a memorandum 
of authorities sent from the United States Attorney at Juneau, Alaska, on 
or about April 16 or 17, 1953. This communication indicated that a motion 
relevant to this memorandum must be filed by April 24th in an Alaskan 
Court. At the time of the receipt of this memorandum, Mr. Heuser was on 
annual leave. Mr. O'Brien was under orders to report for military duty 
the following Monday which was the 20th of April. The appellant delivered 
the memorandum to the Judge Advocate General's Office of the Department 
of the Army and subsequently the Army forwarded its statement direct to 
the United States Attorney at Juneau, Alaska, and sent a copy to the Depart- 
ment of Justice. 

The agency avers that Mr. O'Brien arranged with the Judge Advocate 


General to communicate directly with the Army concerning the memorandum 


without review and supervision by his superiors and that the act was un- 
authorized and an evasion of the appellant's own responsibility to prepare 
the material. 
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In his letter of reply of September 8, 1953, the appellant stated 
the memorandum came to his desk at a time he was in conference with 
Colonel Haefele of the Army. He dictated a short reply to the memo- 
randum and gave the memorandum to Colonel Haefele for comment. Mr. 
O'Brien stated that Colonel Haefele commented formally to the Justice 
Department and sent a copy of his comment to Alaska. His formal comment 


was received by Mr. Heuser while Mr. O'Brien was on military leave and 
the original was either filed or sent to Mr. O'Brien's desk. He neither 
evaded responsibility nor took unauthorized action but continued a long- 
standing close and amicable relationship between the Department and the 
Office of the Judge Advocate General. 

At the hearing of May 24 and 25, 1954, Mr. O'Brien stated that he 
did not regard the matter of the memorandum of any importance and that 
he left it with the Army with the intent that if the Army felt anything 
should be prepared, it could send its comment to the Department of 
Justice. He averred that it was standard practice to work closely with 
Army officials and officials of other agencies in Tort Claim Actions. 
It was his belief that standard procedures would be followed and that the 
Army would send the originals of its comment to the Justice Department 
and that he saw no reasons for consulting his superiors in such a case. 

Mr. Heuser testified at the hearing of May 24 and 25, 1954, that he 
had no knowledge of the receipt of the Alaska memorandum until April 23, 
1953. Subsequently, he received the Army comment and on reviewing it 
felt it was competent so he took no further action. He stated he regarded 
the action of Mr. O'Brien as a complete abdication of the functions of the 
Department of Justice. He testified that no attorney of the Tort Section 
was permitted to take communications of this sort directly to other 
agencies without permission, however, the Department of Justice did work 
closely with other agencies and had asked for their comment but such 
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comment was always forwarded to the Department of Justice for review 
and was not sent directly to the United States Attorney. 

He stated that when Mr. O'Brien returned from military leave he 
discussed the matter with him and was assured that an administrative 
inadvertence had occurred and Mr. O'Brien did not intend for the Army to 
communicate directly with the United States Attorney in Alaska and that 
his reason for requesting Army comment was that the Department of Justice 
Library was deficient in Alaska Law. 

A memorandum for the file dated April 22, 1953, prepared by Lieutenant 
George R. Cate, Jr., evidences that the memorandum from United States 
Attorney Gilmore in Juneau, Alaska, was hand carried to the Office of the 
Judge Advocate General. A request was made that the Office of the Judge 
Advocate General communicate its comments directly to the United States 
Attorney at Juneau, Alaska. The Army, by letter of April 23, 1953, over 
the signature of Brigadier General Brown, notified the Department of 
Justice that it had prepared and forwarded its comment to the United States 
Attorney at Juneau, Alaska, pursuant to the request of the Department of 
Justice. 

In response to Department of Justice inquiry, General Mickelwait, 
by letter of October 5, 1953, notified the Department of Justice that 
comment had been furnished in accord with customary and established pro- 
cedures and that in this case a special agreement was reached to communi- 
cate directly with the United States Attorney in Juneau, Alaska. 

The evidence discussed supra indicates that there was a system of 
supervisory control over communications between the Department of Justice 


and United States Attorneys. The appellant admits no one gave him express 
authority to deliver the memorandum to the Department of the Army. The 
appellant insists, however, that he did not intend that the communication 

be direct but intended that if one were made it should go through the 

Justice Department. The memorandum arrived in Mr. O'Brien's hands on the 
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17th of April. Between this date and the 24th of April some attorney 

would have had to research the problem, prepare it for review, and for- 
ward it to Alaska. The attorney in Alaska also would have had to study 

the comment and prepare his own motion in time to deliver it in court on 
the 24th of April. In view of the work necessary and the distances involved, 
it is apparent the appellant could have had no such intent. 

Therefore, it is found that Specification (2) is fully supported by the 
evidence. 

In regard to Specification (3), the appellant in his letter of reply of 
September 8, 1953, states that in the course of his work he observed that 
there were some papers in the file on which appeared different numbers 
than those on the file case. Therefore, he removed those papers and at- 
tached them to the outside of the file case and reported the error by telephone. 

The appellant stated he discussed the files in question with Mr. Heuser 
and explained this situation to him. He insisted there had been no need for 


warnings, as such, although the file room had done some "fussing" when, 


because of exigencies of the work, it had been necessary for him to retain 
carbons and forward them later to the file. 

The affidavit of Mr. Heuser of November 27, 1953, states that he asked 
Mr. O'Brien to account for the condition of these two specific files and that 
Mr. O’Brien admitted he removed the papers but did so because they were 
misfiled. 

The affidavit of Mr. Arthur C. Bonham of November 30, 1953, states 
that these two files were charged to Mr. O'Brien and that papers had been 
removed from them. 

Mr. Archie D. Simpson in his affidavit of November 30, 1953, states 
he frequently called Mr. O'Brien and complained about his infraction of the 
file regulations. 
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The letter of Mr. H. C. Morrison of April 20, 1950, evidences that 
Mr. O'Brien was notified to immediately desist from the practice of re- 
moving documents from the files. 

Mr. O'Brien testified at the hearing of May 24 and 25, 1954, that he 
recalled removing papers from one of these files because the papers were 
improperly filed. Testimony of Department of Justice witnesses indicate 
that there exists a regulation forbidding anyone removing or placing docu- 
ments in files except authorized personnel of the file room. It was also 
Shown that appellant had carried an extraordinary workload and assisted 
in clearing up the work of former attorneys which created some problem 
concerning filing. The evidence indicates that the warnings given occurred 
most frequently in 1950. 


In consideration of all the evidence, it is found that the appellant was 


warned and that he did remove documents from the specific files in viola- 
tion of Department regulations. 

Therefore, Specification (3) is fully sustained. 

In regard to Specification (4), the appellant states in his reply of 
September 8, 1953, that he received a phone call from a person who repre- 
sented himself as Senator Byrd. In the absence of an admission by the 
appellant that his statement was false, we are faced with a situation that 
is impossible of proof. All the appellant reported was that he had received 
a phone call and stated the nature of it. Although evidence is offered that 
Senator Byrd did not make the call, it does not follow that such call was 
not made by some other person. 

Therefore, it is.found that Specification (4) is not sustained by the evi- 
dence. 

In the light of all of the evidence and the foregoing analysis, it is found 
that the discharge of Mr. O'Brien was for such cause as will promote the 
efficiency of the service as provided in Section 14 of the Veterans’ Preference 
Act of 1944, as amended, and that the personnel action of the Department of 
Justice was not arbitrary, unreasonable or capricious. 
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Under all of the facts and circumstances of the case, it does not 
appear that Mr. O'Brien's rights as a veteran have been violated or that 
there was any injustice in connection with his removal from the Department 
of Justice. Accordingly, it is recommended that no change be made in the 
personnel action of the Department of Justice effecting the discharge of 
Mr. O'Brien on January 8, 1954. 

No further appeal from this decision will be entertained from either 
Mr. O'Brien or the Department of Justice, unless it is submitted to the 
Commissioners, U. S. Civil Service Commission, Washington 25, D. C., 
within seven (7) days after the receipt of this decision. Notification of a 
further appeal should be given to this office so that the case file can be 
transmitted promptly to the Commissioners. 

Since there is no further right to a hearing, additional representations 
should be made in writing and submitted in duplicate with the appeal to the 
Commissioners. 


E. A. Dunton, Chief 
Appeals Examining Office 


EXHIBIT 23 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 
March 4, 1955 


Mr. Keith L. Seegmiller 
Attorney at Law 

1616 Eye Street, N. W. 
Washington 6, D. C. 


Dear Mr. Seegmiller: 

Reference is made to the Section 14, Veterans' Preference Act appeal 
of Mr. Joseph F. O’Brien from the decision of the Commission's Appeals 
Examining Office, sustaining the personnel action of the Department of Justice, 
Washington, D. C., removing the appellant from the position of Trial Attorney 
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(General), GS-13, $9,160 per annum, effective January 8, 1954, on charges 
of failure to comply with regulations of the Department and instructions 
of his superiors, and submitting false information to superiors. 

Careful consideration has been given to Mr. O'Brien's case including 
the information developed during the processing of his appeal in the Appeals 
Examining Office and the information submitted subsequent to the decision 
of the Appeals Examining Office. Asa result of this review, it has been con- 
cluded that with the exception of Reason 4 in the September 4, 1953, notice 
of proposed action, the reasons advanced for the removal of Mr. O'Brien 
are procedurally valid and substantiated by the evidence and show just cause 
for his removal. The Appeals Examining Office found correctly that Reason 
4 is not sustained by the evidence. 

Particular attention has been given to contentions by and in behalf of 
the appellant that his removal was procedurally defective. An examination 
of the appeal file establishes that Mr. O'Brien's replies to the notice of pro- 
posed action were given due and proper consideration in the Department, 
and that his allegation of a predetermined decision to effect his removal 
is not supported by the evidence. The appellant objected to the specificity 
of the first paragraph of the notice of proposed action, however, this is 
merely an introductory paragraph and as the body of the notice contains 
the specific and detailed reasons for the action proposed, there is no defect 
in this respect. The appellant's contention that the entire action against him 
must fail by reason of the finding that Reason 4 is not sustained, is not well 


taken. A discharge premised upon reasons severally does not fail when one 


Such reason is found invalid. So long as there is a sufficient valid remainder, 
the discharge is sustainable. Deviny v. Campbell, 194 F. 2d 876, and Engle- 
hardt v. United States, 125 C. Cls. 603. The case of Blackmar v. United 
States, 128 C. Cls. 693, cited in Support of the appellant's contention, has 
been examined and found to be irrelevant to the issue raised. As the appel- 


lant indicated some question as to whether he received the "reasons" for 
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his removal in the adverse decision notice, a study was made of the January 
5, 1954, adverse decision letter and the Standard Form 50 of January 8, 1954. 
The January 5th letter clearly states that the charges preferred in the notice 
of proposed action were found to be sustained and, accordingly, it is evident 


that Mr. O'Brien was properly apprised of the reasons as required by Sec- 
tion 9.102(a)(1) of the Commission's Regulations. 

The decision of the Appeals Examining Office relative to Reason 1 was 
based, to a large extent, on a conclusion that Mr. O'Brien was the last per- 
son to have custody of the file on the letters in question. A persuasive 


attack was made on this conclusion during the present appeal but the weight 
of the evidence still sustains Reason 1. The appellant made contradictory 
statements concerning his knowledge of the letter's disapproval; the evidence 
shows that in the ordinary course of business, the letter referred to would 
not have been mailed except by deliberate action; and Mr. O'Brien possessed 
a motive for such mailing. It is recognized that the evidence is circumstan- 
tial but it is convincing that the Reason is sustained. 

Reason 2 was sustained by the Appeals Examining Office on the basis 
of the time element. This basis is not without merit but in addition there 
appears other convincing evidence in the appeal file. The evidence conclu- 
sively establishes that it was not the usual and proper practice to have 
Government departments and agencies send memoranda direct to United 
States Attorneys. The fact that the appellant knowingly violated this practice 
is established by the April 23, 1953, letter of Assistant Judge Advocate 
General Robert W. Brown and, also, by the memorandum of April 22, 1953. 
Each of these documents shows that Mr. O'Brien directed that the memo- 
randum be sent "directly" to the United States Attorney. In addition, a read- 
ing of the April 22d memorandum indicates that it is a legal memorandum, 
and that Mr. O’Brien evaded the responsibility of preparing the material 
himself as charged in Reason 2. 
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Mr. O'Brien has conceded the correctness of one specification in 
Reason 3 and the evidence establishes the validity of the second speci- 
fication. The principal defensive contention is that the matter referred 
to in Reason 3 is not sufficiently serious to be considered in connection 
with a removal action. The information in the appeal file establishes 
that the Department of Justice possesses a definite rule with respect to 
papers not being removed from official files except by employees in the 
Division of Records. This rule has been formalized in Circular No. 3080, 
Supplement No. 3 of July 20, 1938. The evidence also shows that Mr. O'Brien 
was previously warned with respect to violating this Departmental rule. It 
is quite evident that the Department considered the rule as important and 
that Mr. O'Brien was adequately warned as to the seriousness of the matter. 
The appellant although warned, persisted in violating the rule and under 
the circumstances the matter is considered to be of sufficient seriousness 
to warrant its consideration in the present case. 

You and Mr. O'Brien have been furnished previously with copies of 
the Findings and Recommendation of the Appeals Examining Office con- 
taining the decision that the agency's removal action was proper and 
warranted. In view of the evidence in the case, the decision of the Appeals 
Examining Office is affirmed. 

For the Commissioners: 

Sincerely yours, 


John E. Blann, Chairman 
Board of Appeals and Review 


cc: Mr. S. A. Andretta 
Administrative Ass't Attorney Gen. 
Dept. of Justice 
Washington 25, D. C. 


cc: Mr. Joseph F. O'Brien 
7501 Blair Road 
Tacoma Park, Maryland 





cc: Appeals Examining Office 
cc: Bruce Stubblefield 
Veterans Counselling Service 


EXHIBIT 24 


_ LAW OFFICES 
SEEGMILLER, MURDOCK, WILNER AND HOUSTON 
1616 EYE STREET, N. W. 
WASHINGTON 6, D. C. 
National 8-1607 


March 14, 1955 


The Commissioners 
United States Civil Service Commission 
Washington 25, D. C. 


Gentlemen: 

Request is hereby made for reopening of the Section 14, Veterans 
Preference Act, appeal of Mr. Joseph F. O'Brien from a decision of the 
Board of Appeals and Review dated March 4, 1955. In this respect, itis | 
requested that the parties be granted the right of personal appearance 
and the opportunity to submit briefs and written representations on behalf 
of Mr. O’Brien. 

The above-mentioned request is made pursuant to the provisions of 
Section 22.11(e) of the regulations of the Civil Service Commission. Re- 
opening and reconsideration of this appeal is warranted because it involves 
decision on two precedent-making points of law and an arbitrary and capricious 

-refusal of the agency to provide the veterans employee with documents pertinent 


to his appeal and requested by him. The questions of law involved arise out 


of the following circumstances: 

The hearing granted this veteran preference employee in the Department 
of Justice was before his Division Chief, Mr. Burger, or actually a subordi- 
nate of Mr. Burger to whom authority was delegated and whose action was taken 
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in the name of Mr. Burger. The Civil Service Commission has found that 


Mr. Burger made advance and final decision to remove Mr. O'Brien from 
his position before any charges were filed against him so that the hearing 
before Mr. Burger's subordinate and the written reply made by Mr. O'Brien 
to the charges were mere form. Final decision had been reached in advance. 
The question is whether the adverse effect of these circumstances are over- 
come by action of the Assistant Attorney General affirming the action of 
Mr. Burger. Mr. O'Brien contends that he was not given a hearing before 
the administrative agency and the consideration of his answer which is con- 
templated by Section 14 of the Veterans Preference Act. 

Mr. O'Brien was removed by the Department of Justice upon a finding 
that four charges against him were Sustained by the evidence. The removal 
was based upon all of the charges collectively and not upon one or more of 
them less than all. The Civil Service Commission has found that one of the 
charges relied upon by the Department was not established by the evidence. 
Mr. O'Brien contends that he is entitled to have final decision against him 
based upon valid charges only and that decision based upon charges in part 
invalid is an invalid decision. 

Yours truly, 
/s/ Keith L. Seegmiller 


EXHIBIT 25 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 


June 29, 1955 


Mr. Keith L. Seegmiller 
Attorney at Law 

1616 Eye Street, N. W. 
Washington 6, D. C. 





Dear Mr. Seegmiller: 

Reference is made to the request to reopen the Section 14, Veterans' 
Preference Act appeal of Mr. Joseph F. O'Brien, relative to his removal 
from the position of Trial Attorney (General), GS-13, $9160 per annum, 
Department of Justice, Washington, D. C., effective January 8, 1954. 

The Commissioners, after careful consideration of Mr. O'Brien's 
case, have determined that no facts or representations have been sub- 
mitted which warrant a reopening of this appeal. The effect of this decision 
by the Commissioners is to affirm the previous decision of the Board of 
Appeals and Review sustaining the removal action of the Department of 
Justice. This action exhausts the administrative proceedings on Mr. 
O'Brien's case. 


By direction of the Commission: 


Sincerely yours, 


James W. McBee, Acting Chairman 


cc: Mr. Joseph F. O’Brien Board of Appeals and Review 


7501 Blair Road 

Takoma Park, Maryland 

Mr. S. A. Andretta 

Administrative Assistant to the Attorney General 
Department of Justice 

Washington 25, D. C. 

Appeals Examining Office 

Honorable Hubert H. Humphrey 

United States Senate 
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EXHIBIT 26 


UNITED STATES SENATE 
August 4, 1956 


The Honorable Herbert Brownell, Jr. 
Attorney General 

Department of Justice 

Washington 25, D. C. 


Dear Mr. Attorney General: 

Reference is made to Assistant Attorney General Doub's letter of 
May 31, 1956, concerning Deputy Attorney General Rogers' decision 
on January 5, 1954, terminating the services of Joseph F. O'Brien after 
35 years of continuous Federal employment, never with an unsatisfactory 


efficiency rating. 

Mr. Doub bases his refusal to let me have a photo copy of the original 
document identified as Item 3 of the "Burger" memorandum of December 
28, 1953, on the grounds that it is an intra-departm ental memorandum in- 
volving personnel. Request is made that Mr. Doub's decision be recon- 
sidered. I believe it erroneous for the following reasons: 

1. Items 1, 2, 4 and 5 of the aforementioned December 28, 

1953 memorandum are in my possession and were filed by 
the Department at the Civil Service Commission. Items 

4 and 5 are clearly intra-departmental memoranda involving 
personnel. 

The Goss-Spell-Rose signed statements which are encom- 
passed in the description at paragraph 7 of Mr. Burger's 
December 28, 1953 memorandum to Mr. Rogers are in my 
possession. These also are clearly intra-departmental 
memoranda on personnel; and the same is true with regard 
to the "Confidential" memorandum of Mr. Heuser, bearing 
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date of April 28, 1950. Photo copies of the originals of 
all these were filed by the Department at the Commission, 


and copies are in my files. 


To be consistent, the Department should, I believe, provide me with the 
photo copies of the original of the Item 3 asked for in my letter of May 

14, 1956. Said Item and its'content were before the Deputy when he made 
his January 5, 1954 decision on Mr. O'Brien. The Civil Service Commis- 
sion was not provided with a copy, and hence its decisions on Mr. O'Brien's 


appeal under Section 14 of the Veterans Preference Act were made without 
having all the pertinent evidence in the case. 


Iam anticipating your early and favorable action. 
Sincerely yours, 
/s/ Hubert H. Humphrey 
Hubert H. Humphrey 


EXHIBIT 27 


GCD:JCG:erb : MR. MAC GUINEAS - 3615 
August 16, 1956 


Honorable Hubert H. Humphrey 
United States Senate 
Washington, D. C. 


Dear Senator Humphrey: 

I am replying to your letter to the Attorney General dated August 4, 
1956, requesting reconsideration of the decision that it would be inappro- 
priate to furnish from the Department of Justice files a memorandum of 
September 29, 1953, written by Mr. Massillon M. Heuser. 

The memorandum in question consists of Mr. Heuser's comments, as 


Mr. O'Brien's immediate supervisor, upon Mr. O'Brien's answers to the 
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written charges against him. It is addressed to the Chief of the General 
Litigation Section of the Civil Division, a Section assigned the responsibility 
of representing the Government in cases of this type involving appeals from 
adverse personnel action. Regarded as such, Mr. Heuser's memorandum 
is an intra-departmental me morandum concerning personnel and could 

not properly be disclosed. 

However, the memorandum was one of the documents which was con- 
sidered in arriving at the decision to terminate Mr. O'Brien's Services, 
and was incorporated by reference as an attachment in the memorandum 
recommending Mr. O'Brien's removal which was made available to the 
Civil Service Commission during its investigation. Accordingly, I believe 
that the Department may properly release the document and I enclose the 
two photostatic copies you requested. 

Sincerely, 


GEORGE COCHRAN DOUB 
Assistant Attorney General 


ATTACHMENT TO EXHIBIT NO. TWENT Y- SEVEN 


Edward H. Hickey, Chief September 29, 1953 
General Litigation Section 

M. M. Heuser, Chief 
Torts Section 


Joseph F. O'Brien 


Herewith are my comments on Mr. O'Brien's answers, dated Septem- 
ber 8 and September 23, 1953, to the written charges against him, dated 
September 4, 1953. 

1. It is clear from the record that a copy of a disapproved letter was 
sent to United States Attorney Patrick J. Gilmore in a case assigned to Mr. 
O'Brien. It was a white copy which bore no signature or initials. It took 
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deliberation on someone's part to send the copy of letter to Mr. Gilmore. 

No one saw Mr. O'Brien do it, but there is no reason whatever to think 

that any other person had the slightest interest in mailing the copy af an 
unsigned letter. O'Brien's explanation of the event is that it was ''one of 
those inadvertences somewhere along the lines of our secretaries, reviewers 
and handlers of our outgoing mail, including at that time personnel at the 
office of the Assistant Attorney General". As pointed out above, it does 

not seem reasonable to me to deduce from the known facts that the copy 

of letter was "inadvertently" sent out. However, there is no direct evidence . 
that O'Brien did the act. He has done such things before. That is one reason 
he is suspected. In the last three or four sentences of his answer of September 
8, 1953 he refers to another such occasion. I had stopped him from sending 

a copy of a letter to the Attorney General from the Judge Advocate General 
(Army) Office to the United States Attorney. The letter condemned the 

United States Attorney's handling of the case. Somehow or other the copy 

of letter nevertheless reached Mr. Gilmore and he was naturally very angry 
about the matter. I understand that when Mr. Gilmore was here for a United 
States Attorneys’ conference that he angrily complained of the copy of letter 
being sent to him, and without looking into the matter Assistant Attorney 
General Baldridge began apologizing for what he thought had been done in 


a routine way. (I was not present at the conference.) That let O'Brien 
off the hook and he now intimates that Mr. Baldridge secretly sent out a 


copy of a letter. 

(I notice that in his answer of September 23 Mr. O'Brien asks for the 
right to see a copy of Mr. Gilmore's letter of February 2, 1953 and the 
enclosure therewith. They have been removed from the Department file. 
I assume that Mr. O'Brien is within his rights in asking to see true copies 
of the papers which are part of the basis of the charge against him.) 
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2. If I understand-Mr. O'Brien's answer of September 8, 1953 and 
his memorandum of May 19, 1953, he does not deny that he orally asked 
an officer on the staff of the Judge Advocate General of the Army to write a 
brief and to send it directly to the United States Attorney. The time elements 
involved and Mr. O'Brien's then Planned absence from the Department during 
the period would also have made it impossible for him to review the brief, 
had he intended to do so. The brief was not on a complex or unusually dif- 
ficult point. 

On a few occasions, officers from the Judge Advocate General staff 
(Army) have actively collaborated with attorneys in the Tort Section on 
briefs. In no case that I know of has an arrangement been made to have a 
brief prepared and sent directly to a United States Attorney (from another 
agency) without any opportunity for review here. It was not known about 
or approved by me in this case. It seems obvious to me that what O'Brien 
did in this instance was done because he knew that he was incompetent to 
write the simplest brief and was ashamed to ask me to get someone else 
in the Department to do it. 

3. As well as I can understand Mr. O'Brien's answer to this spe cific 
charge, he does not deny it. 

Mr. Bonham and Mr. Simpson of the Records and Administration 
Branch have told me that Mr. O'Brien is the most notorious person in the 
entire Department of Justice with respect to his handling of files, particu - 
larly with reference to unauthorized insertions and removals. I have no 


record of other occasions on which the Recor ds people have had occasion to 


complain, but can state that there have been several such instances in the 

last five years. I recall one occasion on which Mr. O'Brien was called to 

the Office of the First Assistant to to the Assistant Attorney General, Mr. 
Newell A. Clapp. Mr. Clapp then threatened to fire Mr. O'Brien if he didn't 
desist from his irregular handling of files. (Mllustrative of his chronic violation 
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of the regulations relating to files, are several "white" copies of supposed 
outgoing letters inserted in Section 10 of D.J. File 157-4-2, which Mr. 
O'Brien submitted with his memorandum of September 23, 1953. A review 
of all the files in cases assigned to O'Brien will probably reveal the same 
condition.) 
4. O'Brien's answer of September 8, 1953 to this charge is no answer 
at all. (In his memorandum of February 26, 1953 to Mr. Burger he admitted 
everything about the alleged 'phone call except that the whole thing was false.) 
His statements about me and the obviously intended inferences are 
utterly false and are evidence of O'Brien's malevolence and irrationality. 


_ What he states is, of course, irrelevant to the charge against him, but for 


the information of Government counsel in this case I will state that I don't 
recall having spoken to Mrs. Woodring in my life about Virginia politics or 
any other political subject and I had no interest or information concerning 
her political beliefs, loyalties or activities, if any. I gave her the required 


ninety days notice of her deficiencies as a stenographer, based largely on 
O'Brien's complaints about her. (See his memo of August 21, 1953 to Mr. 
Burger). 

The only thing I can make out of O'Brien's fantastic lie about a call 
from Senator Byrd and his libellous statements about me is that he feared 
that Mrs. Woodring would appeal from an "unsatisfactory" rating and he 


was terrified at the prospect of having to testify in the matter - and of 
hearing what Mrs. Woodring might say about his hypocrisy and his bullying 
of her. The "out" he devised was characteristic of his cowardly and evil 
nature - lies and slander intended to create another situation that would 
divert attention from him. Incidentally, Mrs. Woodring resigned before 
the end of the ninety day period and in my presence indicated to O'Brien 
that she was aware of his hypocrisy in her case. 
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EXHIBIT 28 


EXTRACTS FROM "TRANSCRIPT OF PROCEEDINGS" IN THE MATTER OF 
JOSEPH F. O'BRIEN, HEARING HELD BY APPEALS EXAMINING OFFICE 
OF THE UNITED STATES CIVIL SERVICE COMMISSION 
ON MAY 24, AND 25, 1954 AT WASHINGTON, D. C. 


UNITED STATES CIVIL SERVICE COMMISSION 
APPEAL EXAMINING OFFICE 


In the Matter of: 


JOSEPH F. O'BRIEN 


Under Provisions of Section 14, 
of the Veterans’ Preference Act 


MR. SEEGMILLER: Mr. O'Brien has repeatedly requested a copy of 
this telegram, it came to our attention five minutes ago, to explain Mr. 
O'Brien’ s failure of recollection of what it is all about. 

MR. MacGUINEAS: Since that subject has been introduced, I want 
to state the Department's position on that. When Mr. O'Brien filed his 
first of a series of answers on this case, I think it was some time in Septem- 
ber, 1953, from there on he bombarded us -- I might say -- almost daily 
with requests for information. 

Those requests to us were in such a confused, garbled form we couldn't 
tell what he was saying. 

After we had received a large number of his requests, we wrote him 
a letter on January 25, 1954, in which we said: "If you will give us one 
complete list of the items that you want, identifying them by date and sender 
and receiver, we will give consideration and furnish you copies."" Mr. 
O'Brien chose to ignore that letter. 
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For months thereafter, he continued to send us piecemeal, fragmentary 
requests for material. It was not until the last few weeks we finally received alet- 
ter from him which did request some twelve specific items. 

I may say that in the last request he finally did put in, he did not request 
a copy of this telegram. 

MR. ELLIOTT: I don't think we need to go any further in this direction. 

Do you want to say a few words on this? 

MR. SEEGMILLER: One sentence. 

MR. ELLIOTT: Go ahead. 

MR. SEEGMILLER: I'd like to disavow it was the intention of the De- 
partment not to comply. The only point was, Mr. O'Brien had not seen the 
telegram. That is why this testimony about it is not as fresh as it is on 
some others. 

I had no intention to imply the Department was derelict. [pp. 66, 67] 


* * % * 


MR. SEEGMILLER: Charge II has its beginning ami centers around a 
letter from the United States Attorney in Alaska dated April 9, 1953, and 
attached copy of a memorandum of law. 

I'll ask, Mr. MacGuineas, do you have the original of that letter? 

MR. MacGUINEAS: We do not. 

MR. SEEGMILLER: Off the record. 

(There was discussion off the record.) 

MR. SEEGMILLER: On the record. 

That letter not being available, I assume that a copy of that is in the 
Charges, is that right? In the file? 

MR. ELLIOTT: It is in the file. 

MR. SEEGMILLER: Noting a copy of that letter is in the file, I would 
like to ask Mr. O'Brien to give a little testimony concerning it. Whereupon, 

J. F. O'BRIEN 
the appellant, having previously been duly sworn, testified as follows: 
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DIRECT EXAMINATION 

By Mr. Seegmiller: 

Q. Ihand you a copy of a letter dated April 9, 1953, of the United States 
Attorney in Juneau, Alaska, with an attached memorandum of law. I ask you: 
Have you ever seen the original of that letter? A. Idid. [pp. 123,124] 

* x ae x 

MR. SEEGMILLER: * * * So we don't lay any claim to the fact that 
-- to the.statement that Mr. O'Brien's leave privileges were abused. We 
make no point of that. I made that clear at the opening of the case yesterday. 

We make no complaint here that he was denied access to the files. While 
there is something in the record, we are not asserting that as an error here. 
We make no complaint here that he didn't receive documents or copies of them. 
While there is something in the record to the effect he didn't, we don't make 
any point of that here. So those, we can just brush aside as Mr. MacGuineas' 


understanding of what we were asserting in the case. [pp. 259 | 
x x * 


[Filed June 5, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH F. O'BRIEN, 
Plaintiff, 
v. CIVIL ACTION NO. 799-58 


WILLIAM P. ROGERS, Attorney 
General of the United States, 


Defendant. 
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AFFIDAVIT OF GEORGE COCHRAN DOUB IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


CITY OF WASHINGTON  ) 
DISTRICT OF COLUMBIA ' 


ss 


GEORGE COCHRAN DOUB, being first duly sworn, deposes and states: 

1. Iam the Assistant Attorney General in charge of the Civil Division 
of the United States Department of Justice, Washington, D. C. 

2. Mr. Joseph F. O'Brien, plaintiff in the above action, was removed 
at the close of business on January 8, 1954 from his position of Trial Attor- 
ney (General), GS-13, in the Torts Section of the Civil Division, and that 
position thereupon became vacant. 

3. On March 25, 1956, Mr. John G. Roberts was promoted to the 
psotion in the Torts Section formerly occupied by Mr. O'Brien. Mr. 
Roberts has remained in this position continuously to the present time. 

4. On August 26, 1956, Mr. Evans W. North was promoted to the 
attorney position in the Torts Section which had been vacated by Mr. 
Roberts when he was promoted to the position formerly held by Mr. O'Brien. 

5. At the time of Mr. O'Brien's removal, the Torts Section consisted 
of thirteen attorneys, including Mr. O'Brien. At the present time the Torts 
Section has seventeen attorney positions, all of which are filled. 

6. At the time of his removal, Mr. O'Brien was earning as a GS-13 
a gross annual salary of $9,160.00. If Mr. O'Brien were to be reinstated 
in his former position as of May 17, 1958 with the right to receive full 
back pay, he would be entitled to a lump payment before deductions of 
approximately $42,296.00. This gross figure includes an intervening 
administrative increase and a general employee pay raise. 

/s/ Geo Cochrane Doub 

GEORGE COCHRAN DOUB 
Subscribed and sworn to before me this 5th day of May, 1958. 

/s/ Mary J. Turner, Notary Public, D.C. 
My commission expires July 31, 1959. 





[Filed June 5, 1958] 


AFFIDAVIT OF GEORGE STEPHEN LEON ARD IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


CITY OF WASHINGTON ) 


) 
DISTRICT OF COLUMBIA ) 


GEORGE STEPHEN LEONARD, being first duly sworn, deposes and 
states: 

1. I am the First Assistant to the Assistant Attorney General in charge 
of the Civil Division, Department of Justice and have been such since Septem- 
ber 1, 1953. 

2. By letter dated September 4, 1953, signed by then Assistant Attorney 
General Warren E. Burger, notice was given to Mr. Joseph F. O'Brien of 
proposed action, based on four Specific charges, to remove him from the 
service of the Department of Justice. A copy of that letter is attached to 
the complaint as Exhibit B. 

3. Thereafter Mr. O’Brien requested to be hezrd orally on these charges. 
Copies of correspondence dealing with this request are attached and made a 
part of this affidavit, as follows: 

a. Memorandum dated September 23, 1953, from plaintiff 
to Assistant Attorney General Warren E. Bur ger. 


b. Memorandum dated September 25, 1953, from plaintiff 
to Assistant Attorney General Warren E. Burger. 


c. Letter dated October 1, 1953, from Assistant Attorney 
General Warren E. Burger to plaintiff. 


d. Letter dated October 9, 1953, from Assistant Attorney 
General Warren E. Burger to plaintiff. 


€. Memorandum dated October 7, 1953, from plaintiff to 
Assistant Attorney General Warren E. Burger. 


f. Letter dated October 7, 1953, from Assistant Attorney 
General Warren E. Burger to plaintiff. 
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4. On October 9, 1953, Mr. O'Brien was heard orally by me on the 
charges preferred against him. At this time, and prior thereto, Mr. 
O’Brien was permitted to present for consideration any material he de- 
sired. Mr. O'Brien was heard for about two hours, beginning at approxi- 
mately 10:30 A.M. Thereafter, on the same day, I prepared a memorandum 
dated October 9, 1953 (a copy of which is attached and made a part of this 
affidavit) summarizing what took place at that time. 

/s/ Geo. S. Leonard 
Subscribed and sworn to before me this 23d day of May, 1958. 


/s/ Madeline MacDonald, Notary Public, 
D. C. 


My commission expires March 14, 1961. 


ATTACHMENT a. TO AFFIDAVIT OF GEORGE S. LEONARD 


MEMORANDUM FOR 


MR. WARREN E. BURGER, ASSISTANT ATTORNEY GENERAL 
CIVIL DIVISION 


Washington, D. C. 
Wednesday, September 23, 1953. 
1. You will recall you wrote me in Minnesota under a Washington, D. C. 

date line of September 4, 1953. Said letter was received by me at Stillwater 
on the 8th, while I was enjoying with my family, annual vacation and leave 
over the period of Monday, August 31st to Monday, September 14th. I re- 
plied tentatively to your 4 charges by letter, at Stillwater, dated September 
8, 1953. Said letter was received at the Department here, September 14, 
1953 (#367). I assume you have that reply. Atthe last sentence of paragraph 
two of my letter, I stated that when and as I returned to Washington, D. C. I 
would have certain pertinent files and per sons available for reference and 
would timely make supplementary response to your charges. 
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2. Since returning to Washington, D. C. I have looked into pertinent 
records in the effort to ascertain with some certitude what situation you 
had in mind when in your letter of September 4, 1953 to me at Stillwater, 
you wrote 


"1. On or about January 14, 1953, in the case of Nakat Packi 
Corp. v. United States (D.C. Alaska, Civil No. 5744-A), you 


mailed to the United States Attorney at Juneau, Alaska, a copy 
of a proposed Department letter which you had prepared, the 
original of which had to your knowledge been specifically dis- 
approved by my office." 


3. At Tab "C" of my aforementioned letter to you dated Stillwater, 
September 8, 1953, I unequivocally and categorically denied your charge. 


I now, on examination of the Nakat file and having some precise compre- 
hension of what you were talking about, again deny your charge. Attached 
hereto is Section 10 of the Nakat Corp. and 38 Ins. Co. v. United States 

DJ file 157-4-2. At blue tab "A", inserted for your ready reference, you 
will note that there are 2 separate January 14, 1953 letters, outgoing to 
United States Attorney Gilmore at Juneau. With respect to one, there 
apparently was a preliminary draft by me on the 12th and the red pencil 
marginal note on it by me indicates I had a conference on its content with 
Mr. Heuser, Chief of Tort Section, and asa result made a revision thereof 
on the 13th, initialled it and sent it on to Mr. Heuser, who also initialled 
it and had it dated for mailing. The yellow file copy of that letter now shows 
Mr. Heuser's initials crossed out in ink. 

4. At blue tab 'B" of the attached Section 10, there is a yellow file 
copy of a letter to Mr. Gilmore dated J anuary 29, 1953 by Mr. Heuser. 
Therein he refers to a "Gilmore" letter of January 23, 1953 which treats 
ostensibly with the "copy" of letter of January 14 you mention. Our Tort 
Section docket reveals that Mr. Gilmore replied to Mr. Heuser's letter, 
under date of February 2, 1953. Neither Mr. Gilmore's letter of January 
23, 1953 or his reply of Feburary 2, 1953 are in the attached DJ file or other 
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parts thereof. To the best of my knowledge, I have never had or seen these 
missing papers. The Records Division say that they cannot find them. Mr. 
Heuser says "I do not have the mentioned letter and do not know where it is." 
Mrs. English says she does not have them and only used the said DJ file for 
administrative purposes. 

5. In view of the content of the quote at paragraph 2 hereof, I assume 
you have the aforementioned missing papers in your personal possession. 
In order that I may know to a certainty what they are and what you base your 
Charge #1 upon, request is made that you attach said papers complete, 
hereto, for my inspection, and copying for use under Section 14 of the 
Veterans Preference and related Civil Service Acts, and thereafter for 
their belated filing in Section 10 of DJ file 157-4-2, by the Records Division, 
or their return to you if you so direct. 

6. This is to advise you that in addition to making written answer to 
your 4 specific charges I desire to avail myself also under Section 14 of 
the Veterans Preference Act, and paragraph 4 of your letter to me at 
Stillwater dated September 4, 1953, to appear personally before you on 
reasonable prior notice, to answer the 4 charges you make. Before this 
personal appearance I wish of course to know fully about such vague matters 
as are involved with content of paragraph 5 of this memorandum. 

Respectfully, 
/s/ Joseph F. O'Brien 


Joseph F. O'Brien 
Attorney, Tort Section 
Civil Division. 
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ATTACHMENT b. TO AFFIDAVIT OF GEORGE S. LEONARD 


Memorandum For 


Mr. Warren E. Burger , Ass't Atty Gen'l 


Civil Division 
Washington, D. C. 
Friday, September 25, 1953 
1. Reference is made to your Charge #2 in your letter, Washington, 
D. C. September 4, 1953 (#84,243) addressed to me at Stillwater, Minnesota 
and while I was at my home there with my family, on long previously approved 
annual leave, from Monday, August 31st, 1953 to Monday, September 14th, 
1953. Your letter was received by me at Stillwater on September 8th, 1953. 
I replied tentatively by letter dated at Stillwater, September 8th and that 
reply was received here by the Department on September 14, 1953 (#367). 
IT assume you have that reply. I stated therein at the last sentence of para- 
graph two that when and as I returned to Washington, D. C. from Stillwater , 
I would have certain files and persons available for reference and would 
timely then make supplemental response to your charges. 
2. Your Charge #2 reads: 


"Also in connection with the Nakat Packing Corp. case, 
upon receipt of a letter dated April 9th, 1953, addressed 
to me by United States Attorney P. J. Gilmore Jr., enclos- 
ing a memorandum of authorities filed by opposing counsel, 
you delivered that memorandum to the Office of the Judge 
Advocate General, Department of the Army, and arranged for 
that Office to prepare an answering memorandum and send it 
directly to the United States Attorney at Juneau without 
the required review and supervision by your superiors in 
the Civil Division. This was not only unauthorized action 
but was an evasion of your responsibility to prepare such 
material yourself." 


3. At Tab ''D" of my aforementioned letter of September 8th, 1953 at 
Stillwater, Minnesota and which was received as above stated by the Depart- 
ment here on September 14th, 1953, I made a tentative, from memory, reply 
to your Charge #2 and stated: 
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"On or about May 19th, 1953 Mr. Burger asked for and I gave 
him a written report on this matter. A self-explanatory 
copy dated May 19th, 1953 (pages 1 to 7 inclusive) is 
attached." 


4. Since my return to Washington, D. C. from Stillwater, on September 
14th, 1953 I have made zealous effort, with several others, to locate the 
letter of April 9, 1953 and its enclosure, to which you make reference in 
your Charge #2. It cannot be located in the Records Division, nor in Section 
10 or 11 (the last) of DJ file 157-4-2 in Nakat Co and 38 Ins. Cos. vs. United 
States. Also the other related papers necessary for any reasonable or intel- 
ligent understanding of Charge #2. These related papers appear to consist 
of (a) a letter dated April 21, 1953 with enclosure from the OJAG-Army to 
the Attorney General, (b) a telegram of April 23, 1953 from Mr. Gilmore to 
the Department, (c) a draft of a memo from you to Mr. Heuser, Chief, Tort 
Section, dated May 12, 1953, (d) a draft of Mr. Heuser's reply to you dated 
May 14, 1953, (e) my memo to you dated May 19, 1953, and (f) other pertinent 
notes. 

5. In view of the content of paragraph 4 hereof I assume you have the 
missing records in your personal possession. In order that I may know within 
reason or precision the exact nature and content of the documents, to make 


my supplemental written response to your charge # 2, request is made that 


you attach said papers complete hereto for my inspection, copying and sub- 


sequent use if that becomes necessary in the furtherance of the provisions 
of Civil Service law and Regulations, and Section 14 of the Veterans Prefer- 
ence Act. The mail stamps, receiving stamps, and notations on each of the 
papers are of course pertinent for my purposes. 

6. For your information it will be agreeable to me if you will kindly 
have the papers above identified, photostated, in the interest of our time 
and their sufficiency for the purposes indicated, and be transmitted to me 
formally, and either certified or uncertified. To cover the cost of making 
the set of photostats for me, I enclose a $5 bill (A 00057667A Series 1953). 
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7. This is to advise you that in addition to making written supple- 
mented answer to your Charge #2, after I receive the above identified 
minimum data from you, I desire to avail myself also under Section 14 of 
the Veterans Preference Act and paragraph 4 of your letter to me at Still- 
water, Minnesota, dated Washington, D. C., September 4, 1953, to appear 
personally before you on this charge #2, on ‘reasonable prior written notice, 
to answer your said Charge #2. 


| Respectfully, 
/s/ Joseph F. O'Brien 


Joseph F. O'Brien 
Attorney 
Tort Section, Civil Division. 


ATTACHMENT ¢. TO AFFIDAVIT OF GEORGE S. LEONARD 
WEB:DBM October 1, 1953 amm 


Mr. Joseph F. O'Brien 
7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 

Pursuant to the request made in your memorandum to me of 
September 23, 1953, I am designating my first assistant, Geo. 
Stephen Leonard, to hear you personally at 10:30 A. M., October 7, 
1953, to answer the charges which have been made against you. 

Sincerely yours, 


WARREN E. BURGER 
Assistant Attorney General 
Civil Division 
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ATTACHMENT d. TO AFFIDAVIT OF GEORGE S. LEONARD 
WEB:DBM October 5, 1953 amm 


Mr. Joseph F. O'Brien 
7501 Blair Road 
Takoma Park, Maryland 
Dear Mr. O'Brien: 

I regret that it is necessary to postpone until 10:30 A. M., 
October 9th, your hearing before Mr. Leonard to answer the charges 
which have been filed against you. Unless I hear from you to the con- 
trary I shall assume that you will appear before Mr. Leonard at that 
time. 

Sincerely yours, 
WARREN E. BURGER 


Assistant Attorney General 
Civil Division 


ATTACHMENT e. TO AFFIDAVIT OF GEORGE S. LEONARD 


Memor andum 


For Mr. W. EB. Burger, Ass't Atty Gen'l 
Civil Division 
Wednesday, Oct., 7th 1953 

1. Ihave your letter of October 5, 1953 (WEB:DBM). It was received 
at my local residence yesterday. You state you regret that you find it nec- 
essary for you to postpone to 10:30 AM October 9th 1953 a hearing on your 
charges stated in your letter to me dated Washington, D. C. September 4, 
1953 and received by me at Stillwater, Minnesota September 8th 1953. 

2. In connection with the above kindly see my Memorandum of September 
23, 1953 and October 6th 1953 to you on your Charge #1, and my Memorandum 
of October 6th 1953 to you on your Charge #2. In each of these I asked that 
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you let me have photostatic copies of the papers in your possession and 

On which you rest the respective charges. These copies (exact and each 
set in full) are as you well understand, necessary in order that I may know 
with some. exactitude just what-it is that you are talking about in each of the 
two charges. 

3. Under the foregoing circumstances I Suggest that the October 9th 
1953 hearing before you, and as mentioned at paragraph one hereof, be set 
over to a day 4 or 5 days after you have furnished to me the above mentioned 
minimum photostatic (clear) copies data. 

Respectfully 
/s/ Joseph F. O'Brien 


Joseph F. O'Brien 
Attorney 
Tort Section, Civil Division. 


SS A ee 


ATTACHMENT _f. TO AFFIDAVIT OF GEORGE S. LEONARD 


WEB:DBM October 7, 1953 amm 
REGISTERED - RETURN RECEIPT 
Mr. Joseph O'Brien 


7501 Blair Road 
Takoma Park, Maryland 


Dear Mr. O'Brien: 

Iam replying to your two memoranda dated October 5, your two memo- 
randa dated October 6, and your memorandum dated October 7. 

As you have acknowledged, my letter of September 4, 1953, stating 
charges against you was received by you September 8. By that letter you 
were given until September 24 to answer the Charges personally and in 
writing with supporting affidavits. 

You sent the Attorney General a letter dated September 8 from Minnesota, 
enclosing certain material in answer to the charges, but stating that you would 
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file a supplementary answer upon your return to Washington. Since you 


have returned to Washington you have sent me memoranda in answer to 
the charges which bear dates of September 23, September 25 and Septem- 
ber 28, respectively. Your memoranda of September 25 and September 28 
will be treated as part of your answer to the charges, not withstanding tle 
fact that they were written and received subsequent to the period specified 
in the letter of charges for your submitting an answer. 

Your memorandum of September 25 requested that you be furnished 
photostatic copies of certain items of correspondence specified in your 
- memorandum. On September 30 I sent you a registered letter enclosing 
photostatic copies of the documents you requested and returning to you a 
$5 bill which you had transmitted with your memorandum of September 25 
to cover photostating charges. That registered letter was returned on 
October 1 with a notation that delivery had been refused. 

On October 6 you discussed your case with Mr. MacGuineas of this 
Division and told him that you assume that one of your children had refused 
to accept delivery of the registered letter. Mr. MacGuineas then handed to 
you personally all of the material which had been originally sent you by my 
registered letter of September 30. Upon your complaint to Mr. MacGuineas 
that the photostatic copies sent you by my letter of September 30 did not 
cover all of the material you requested, he permitted you to examine those 
sections of the Departmental files which contain the correspondence on the 
cases which are the subject of the charges made against you and which you 
expressed a desire to inspect. 

On October 1 I wrote you designating my first assistant, Mr. Leonard, 
to hear you personally on October 7 in answer to the charges. Your memo- 
randum to me of September 23 requested such a personal hearing. On Octo- 
ber 5 I wrote you that it would be necessary to postpone your hearing be- 
fore Mr. Leonard until 10:30 A. M., October 9. 
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I have since received from you several memoranda referred to in the 
first paragraph of this letter. In those memoranda you submit what amounts 
to a further supplement to the charges against you, you demand a substantial 
number of photostatic copies of additional documents and request a further 
postponement of the hearing at which you may appear in person to answer 
the charges. 

Insofar as these memoranda constitute a further Supplementary answer 
to the charges they will be given consideration. In view of the fact that you 
have been furnished photostatic copies of certain documents already and 
have been permitted to inspect additional documents in the Departmental 
files, I do not feel called upon to furnish you with additional photostatic copies 


of such documents. I do not deem it appropriate to make any further postpone- 


ment of your hearing before Mr. Leonard, particularly since the thirty day 
period after which action may be taken on the charges against you expires 
on October 8. 

Accordingly, this letter confirms 10-30 A. M., October 9, as the time 
at which Mr. Leonard will hear you in person. The $5 bill which you sent 
me is returned with this letter. In view of the possibility of loss, I reque st 
that you do not send any more currency to the Department. Any copies 
which you are entitled to have will be furnished free to you. 

Yours very truly, 


WARREN E. BURGER 
Assistant Attorney General 
Civil Division 
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ATTACHMENT - TO AFFIDAVIT OF GEORGE S. LEONARD 


MEMORANDUM FOR THE FILES October 9, 1953 
Geo. Stephen Leonard 

First Assistant, Civil Division 

Hearing requested by 

Mr. Joseph F. O'Brien 

A hearing was given to Mr. O'Brien this morning, commencing at 
approximately 10:30 a.m. and continuing for about two hours. No other 
persons were present during any substantial portion of this period. 

At the outset I stated to Mr. O'Brien that I had refrained from studying 
the material in the present file in the thought that he might prefer to state 
his position without my having any preconception of the issues involved. 
Mr. O'Brien agreed that that appeared to be a better way of approaching 
the matter. 

We took up each of the four specific charges in turn. On these it was 
my endeavor to ascertain as nearly as might be the precise matters of 
fact which were in issue under the charges, and which could be supported 
or contradicted by the statements of others concerned, and the relevant 
documents. The following is the position taken by Mr. O'Brien and the 
matters stated to me by him. 


CHARGE 1 


The elements of this charge appeared to be (a) the sending of a carbon 
of a letter addressed to United States Attorney Gilmore without the origi- 
nal (b) of a letter prepared by Mr. O'Brien (c) which to the knowledge of 
Mr. O'Brien (d) had been disapproved by the Office of the Assistant Attorney 
General. On these points, Mr. O'Brien stated (a) that it appeared to be true 
that a carbon of a letter had been sent to United States Attorney Gilmore with- 
out the original and that it was further true (b) that such letter had been 
prepared by him. Mr. O'Brien denied categorically (c) that he had sent, or 





87 


ordered the letter to be sent, and further denied (d) that he had knowledge 
af the disapproval of any such letter by the Office of the Assistant Attorney 
General, the existence or non-existence of such disapproval being a matter 
upon which he did not have, nor now has, accurate information, except that 
he has since seen the yellow carbon in the file with the initials of Mr. 
Heuser struck out and ink lines drawn through the paragraphs. 

AS a point of fact in support of his denial of having ordered the carbon 
sent, Mr. O'Brien stated that the carbon in question which he had seen in 
the file as returned by United States Attorney Gilmore had a rubber date 
stamp which he states to have been used onlyby the secretary to the Chief 
of the Section, Mr. Heuser, prior to forwarding such letters for approval 
to the Office of the Assistant. His contention in this regard is that he 
would not be in a position to have sent out a carbon with such a stamp. 

Mr. O'Brien further agreed, however, that had the original been disap- 
proved in the Office of the Assistant, it would in the norma] course have 
been returned complete with all carbons to the Chief of Section and thus to 
Mr. O'Brien, and that in such casethere would have been such rubber date 
stamped carbons available for mailing. Mr. O'Brien stated that without the 
rubber date stamp the mail room would not have accepted a letter from an 
attorney for mailing, but that with it they would have sent a letter or carbon 
as directed. Mr. O'Brien agreed therefore that the denial as to the sending 
of the rubber date stamped carbon was closely allied with his denial of 
knowledge of the disapproval of the original letter. Off the imme diate 
point on this charge, Mr. O'Brien stated that the carbon in question was 
a carbon of a redraft, that the or iginal letter had been disapproved by Mr. 
Heuser, and that he had accordingly redrafted it, that the redraft was 
initialed by Mr. Heuser and forwarded to the Office of the Assistant after 
conference. Mr. O'Brien also indicated that at that time the handling of all 
mail through the Office of the Assistant created substantial delays in Signing 
and mailing letters drafted by the various attorneys. In this regard he said 
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that where occasional absences might occur in the Office of the Assistant, 
Mr. Phillips, who was described by him as being extremely slow, would 
have mail piled on his desk which would not get out in some cases for four 
or five days. 

I pointed out to Mr. O'Brien on this issue that such a statement in 
effect was essentially laying a foundation for a justification of the sending 
of a carbon to a United States Attorney in an active matter by the depart- 
mental attorney concerned, and that since his position was stated to be that 
he had not so sent, nor directed the sending of the carbon in question, the 
question of delay in the Office of the Assistant was necessarily irrelevant. 
He agreed. 

In summary therefore the precise issues involved in Charge 1 are 
(a) a denial by Mr. O'Brien that he sent or caused to be sent the carbon of 
the letter in question and (b) a further denial that he had knowledge of the 
disapproval by the Office of the Assistant of the sending of the letter. 


CHARGE 2 


The charge as stated contains the following elements: (a) That O'Brien, 
without authority, gave to the Office of the Judge Advocate General of the 
Army a copy of a brief received from United States Attorney Gilmore, (b) 
requested the Judge Advociate General's representative to prepare the 
Government's brief in opposition, and (c) to mail the same directly to Gil- 
more. 

Mr. O'Brien's position on these matters was as follows: (a) That he 
did in fact show the letter and give a copy of such brief to Lieutenant Cate 
of the Army, (b) that he did not request the preparation of any brief in op- 
position although he did, in what he states to be the ordinary course of 
procedure, ask for the comment of the Judge Advocate General's office 
thereon, and further (c) denied that the original of such comment was to be 
sent to Gilmore rather than the Department but that he did, in accordance 
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with what he states to be usual practice, request the Army to mail a copy 
directly to Gilmore. 

In support of his denial that he requested the preparation of a brief, 
Mr. O'Brien stated that no brief had in fact ever been prepared in opposition. 
When asked whether the request to the Judge Advocate General's office had 
been in writing, Mr. O'Brien stated that it was verbal and that the brief in 
question received from Gilmore had been handed over by him to Lieutenant 
Cate at his desk. On this point he makes reference to a contemporaneous 
memorandum written by Cate which, I understood him to say, was attached 
to a forwarding letter from General Brown to the Attorney General. 

Mr. O'Brien states that at this time, before any action had actually 

been taken by the Army on the matter, he had gone into military service 
and did not therefore himself send anything to Gilmore, but that he latter (sic) 
found that Gilmore had wired the Chief of section requesting the material 
which was being prepared. 


The direct issues of fact involved on this charge are as follows: (a) 
That the request made by O'Brien to the J udge Advocate General's repre- 
sentative was, or was not for a brief in opposition to the one theretofore 


received from Gilmore, and (b) the denial of the charge that he so requested 
the Army representative with the further request that they mail the original 
thereof directly to the United States Attorney in Juneau. There may be a 
further issue of fact involved in respect of the matters stated by Mr. O'Brien 
to be the usual course of handling such matters in this office. 


CHARGE 3. 


The charge states that (a) all papers were removed by Mr. O’Brien 
from two Department files, (b) were thereafter returned by Mr. O'Brien 
to Records in loose form, and (c) despite the fact that Mr. O'Brien had re- 
ceived numerous prior warnings about removal of material from such file. 
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Mr. O'Brien's position on this is that there was only one such file, 
although he is unable to identify from the charges which of the two therein 
mentioned it was. He states that the file in question contained three to 


four papers, that he did remove them, that he immediately stapled these 


papers to the file jacket with a penciled note indicating that the papers bore 
a different file number from that of the jacket. Mr. O'Brien agreed that the 
loose papers reached the files without the jacket and states that Files there- 
after typed a new jacket with the correct file number and inserted the 
material. Mr. O’Brien added that the old jacket ultimately reached the files 
without the papers attached and the proper papers were then included in it 
which referred to another case. 

As a further fact in support of his removal of the papers from the file, 
Mr. O'Brien stated that he and such others as did not keep desk files had 
on many prior occasions in the normal course under a practice which to his 
knowledge had continued during his entire service, taken from the files 
duplicate copies of judgments, opinions and similar papers for forwarding to 
a referring department on request, or removing an original from under the 
ACCO binder for forwarding within the Division or Department when the 
particular piece was requested by higher authority and the file itself was 
in use by the attorney, or under other special circumstances warranting it. 

Mr. O'Brien categorically denied that he had received any prior warn- 
ing on the removal of material from files. This denial, together with the 
possible issues raised by his statement of customary practice are the con- 
tradicitions of fact to be resolved in respect of this charge. 


CHARGE 4 


The essential fact in this charge is the statement that Mr. O'Brien 
stated to Mr. Heuser that he had received a telephone call from Senator 
Byrd recommending Mrs. Nancy Woodring. 
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Mr. O'Brien categorically denies (a) that he received a call from anyone 
describing themselves as Senator Byrd, or (b) that in any event he informed 
Mr. Heuser that he had received such a call. 

Mr. O'Brien. states thathe did receive a call on the date in question be- 
tween 8:30 or 8:30 in the morning at his desk, which went as follows: The 
caller asked: "Are you the Mr. O'Brien that Mrs. Woodring worked for ?"' 
To which Mr. O'Brien replied: "Iam."' The caller then asked whether Mrs. 
Woodring was considered as being incompetent. To which Mr. O'Brien 
stated that he did not rate Mrs. Woodring, that it was done by his chief, 
that in any event Mrs. Woodring must have in her possession Department 
notices of her performance for each year of work and then asked the caller: 
"Who are you?" To which the reply was "Tam from Senator Byrd's office andam 
very much interested in Mrs. Woodring's welfare." Mr. O'Brien states 
that he then said: "I suggest you talk to Mr. Heuser. Let me have your 
name or call back after 9:00." Mr. O'Brien states that the caller did not 
give his name and that he has no knowledge or information as to whether 
the caller called back to Mr. Heuser or anyone else. 

Mr. O'Brien states that he did thereafter talk to Mr. Heuser in the 
latter's office without any other persons present, that he repeated the 
foregoing conversation, and that Mr. Heuser expressed concern. 

The sharp issue of fact here involved is whether or not Mr. O'Brien 
stated in words to Mr. Heuser that he had received a call from Senator 
Byrd. A secondary issue of fact may exist with respect to the question 
of whether Mr. O'Brien has stated in connection with the present charges 
or otherwise that the caller identified himself as Senator Byrd. 


CON CLUSION OF HEARING 


I pointed out to Mr. O'Brien that the regulations require charges to be 
answered in affidavit form and that it would be necessary for me in connection 
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with my further consideration of the statements made by him to take under 
advisement only those matters which he affirmed to be true, and that I 
would similarly limit myself in respect of the position of the Division on its 
charges to statements made in similar form together with the appropriate 
documents under each charge. He agreed and I dictated a form of affidavit 
to incorporate each of the memoranda or letters which he has previously 
sent to us which he wished to have considered. He stated that he was not 
immediately certain of the accuracy of the dates of each or that the total 
which he wished included were those set forth in a memorandum of October 
9, 1953 which he handed to me. He took the form of affidavit with him to 
check against his own copies in order to list each of the pieces therein that 
he wishes to have considered. This he states will be returned to me not 
later than Monday or Tuesday of next week. 

I pointed out to Mr. O'Brien that the issues involved matters of con- 
tradictory fact and that accordingly questions of veracity with respect to 
the opposing affidavits would have to be resolved; that if he had further 
affidavit material which he wished to submit on the credibility issue, that 
they should reach me in the near future. I did point out that as nearly as 
possible such affidavits should concern themselves with office practice 
and procedure so as to be as close as possible to the charges. Mr. O'Brien 
stated that it would be personally embarrassing to him to go to his former 
roommate, or to Mr. Hickey, or to Mr. Foley for such affidavits, but that 
he would expect to let us have general background material in this form 
from persons of responsibility outside the Department. 





[Filed June 5, 1958] 


AFFIDAVIT OF ATTORNEY GENERAL WILLIAM P. 
ROGERS IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
TTS = 


CITY OF WASHINGTON 


) 
) ss 
) 


DISTRICT OF COLUMBIA 
WILLIAM P. ROGERS, being first duly sworn, deposes and states: 
1. Iam the Attorney General of the United States, and the defendant 
herein. From January 28, 1953 to November 8, 1957 I was the Deputy 
Attorney General of the United States. 


2. By memorandum dated December 28, 1953 a copy of which is attached 
hereto and made a part of this affidavit, then Assistant Attorney General 
Warren E. Burger recommended that I terminate the employment of Mr. 
Joseph F. O'Brien in the Department of Justice, for reasons stated in a 
letter of charges dated September 4, 1953 (a copy of which is attached to the 
complaint as Exhibit B). Accompanying this memorandum were the attach- 
ments specifically listed therein. 


3. After carefully consi dering the contents of said memorandum and 
attachments, I determined that the charges against Mr. O'Brien, set forth 
in the letter of charges of September 4, 1953, were sustained. I acted solely 
on the basis of said memorandum and attachments in arriving at this deter- 
mination, and considered no other material. I did not give consideration to 
any reason for dismissing Mr. O'Brien other than those Specified in said 
letter of charges. 


4. After determining that the charges were sustained, I so advised Mr. 
O'Brien in a letter dated January 5, 1954, a copy of which is attached to the 
complaint as Exhibit C. 

/s/ William P. Rogers 
Subscribed and sworn to before me this 19th day of May, 1958. 
/s/ Edgar M. Ford, Notary Public. 


la 
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ATTACHMENT TO AFFIDAVIT OF WILLIAM P. ROGERS 


Mr. William P. Rogers Dec 28, 1953 
Deputy Attorney General WEB:DBM: mym 


William E. Burger 
Assistant Attorney General 
Civil Division 


Joseph F. O'Brien -- 
recommended termination of 
employment 


Joseph F. O'Brien occupies an attorney position in the Civil Division. 


Attached hereto are the following: 
1. Letter of charges dated September 4, 1953, from me to Mr. O'Brien. 

This was received by Mr. O'Brien on September 8. 
Letter from Mr. O'Brien to the Attorney General dated September 8, 
with enclosures commenting on the charges and memoranda from 
Mr. O'Brien to me dated September 23, September 28, September 
29, and October 5, with his further comments on the charges. 
Memorandum dated September 29 from the then Chief of the Torts 
Section in this Division (Mr. O'Brien's supervisor) commenting 
on Mr. O'Brien's answer. 
Memorandum dated October 9, 1953, by Mr. Leonard, my First As- 
sistant, stating the substance of an oral hearing given Mr. O'Brien. 
Memor andum dated December 17, 1953, from Mr. Leonard to me 
finding the charges against Mr. O'Brien to be sustained on the basis 
of the record in the Department. 


Upon careful consideration of the foregoing, the affidavits of Mr. O'Brien 
and of other persons having knowledge of the subject matter of the charges, 
and relevant departmental records, I recommend that Mr. O'Brien's employ- 
ment be terminated for cause for the reasons stated in the letter of charges 
and in order to promote the efficiency of the service. 
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I shall appreciate it if you will return these attachments to me when 
you have finished with them. 


[Filed June 5, 1958] 


AFFIDAVIT OF DAVID V. SEAMAN IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


CITY OF WASHINGTON ) 
ss 


) 
DISTRICT OF COLUMBIA ) 


DAVID V. SEAMAN, being first duly Sworn, deposes and states: 

1. Iam an attorney in the General Litigation Section, Civil Division, 
Department of Justice. Mr. Donald B. MacGuineas is my immediate sup- 
erior. 

2. On May 20, 1958, Mr. MacGuineas instructed me to make a 
thorough search of the appropriate Department of Justice files in an 
attempt to locate the following original documents: (1) the original letter 
dated April 9, 1953, from United States Attorney P. J. Gilmore, Jr. to 
Assistant Attorney General, Claims Division, Department of Justice, in 
the case of Nakat Packing Corp. v. United States; (2) the original memorandum 
dated September 29, 1953, from M. M. Heuser, Chief, Torts Section to Ed- 
ward H. Hickey, Chief, General Litigation Section, relating to the charges 
against Mr. Joseph F. O'Brien. 

3. I conducted such a search on May 20 and 21, 1958, but was unable 
to locate the aforesaid original documents. 

4. I prepared the exhibits attached to. Mr. MacGuineas' affidavit, filed 
herein. Copies of the aforesaid documents, and not the original documents 
themselves, were used in preparing Exhibit 1 and the attachment to Exhibit 
27. 

/s/ D. V. Seaman 
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Subscribed and sworn to before me this 22d day of May, 1958. 
/s/ Gladys E. McGaffey, Notary Public, 
DC. 


[Filed June 5, 1958] 
EXCERPTS FROM DEFENDANT'S MEMORANDUM OF 
POINTS AND AUTHORITIES 
ARGUMENT 
I 
PLAINTIFF'S CLAIM IS BARRED BY LACHES 


Plaintiff waited more than 36 months after the decision of the Board 
of Appeals and Review before filing the present action. Since the decision 
of the Board constituted final administrative action, laches is applicable to 
this entire period. Elchibegoff v. Dulles, 123 F. Supp. 831 (D.C.D.C.), 
affirmed 95 App. D. C. 362, 222 F.2d 53 (C.A.D.C.), cert. den. 350 U.S. 874, 
reh. den. 350 U.S. 919. Even if the period of delay were computed from the 
date of the Commissioner's refusal to reopen plaintiff's appeal, however, 
some 33 months elapsed before suit was instituted. Thus plaintiff's claim 
is now clearly barred by laches. United States ex rel. Arant v. Lane, 249 
U.S. 367 (20 months); Drown v. Higley, 100 App. D.C. 326, 244 F.2d 774 
(C.A.D.C.) (27 months); Haas v. Overholser, 96 App. D.C. 22, 223 F.2d 
314 (C.A.D.C.) (two years); Grasse v. Snyder, 89 App. D.C. 352, 192 F.2d 
35 (C.A.D.C) (16 months); United States ex rel Cromwell v. Doyle, 69 App. 
D.C. 215, 99 F.2d 448 (C.A.D.C.), cert. den. 306 U.S. 640, reh. den. 306 
U. S. 669 (30 months); Caswell v. Morgenthau, 69 App. D.C. 15, 95 F.2d 
296 (C.A.D.C.), cert. den. 305 U.S. 596, leave to file pet. for reh. den. 306 
U.S. 616 (18 months); Kohlman v. Smith, 71 F. Supp. 73 (W.D. Pa.) (two years). 

Plaintiff's former position in the Department of Justice has been filled; 
the staff of the section in which he served has increased from thirteen to 
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seventeen attorneys since his dismissal; if plaintiff were to be reinstated 
at this time, he would probably be entitled to back pay in a lump sum af 
more than $42,000.00 (Doub Aff.). The Supreme Court has recognized these 
as considerations which make application of the doctrine of laches to em- 


ployee reinstatement suits particularly appropriate: 
* * * * * * *k & 


[Filed October 31, 1958 | 
AFFIDAVIT OF JOSEPH F. O'BRIEN 
Sa eens sees, 


City of Washington ‘sg 
District of Columbia: 

I, Joseph F. O'Brien, being first duly, sworn, depose and Say that I am 
the plaintiff in the above entitled case and that this affidavit is to state perti- 
nent facts in relation to the pending motion for Summary judgment for the 
defendant in this case. 

I have had more than 25 years of experience as a lawyer in the service 
of the United States Government. Three years of this was in a position of 
attorney with the Veterans Administration, working with war risk insurance. 
Twenty years of this was as an attorney in the U. S. Department of Justice, 
working with war risk insurance and with tort claims against the Govern- 
ment under the Tort Claims Act. My work has all been in relation to litigation; 
it has included participation in trial work, research and brief writing, prepara- 
tion of pleadings, central office work in the nature of supervision of United 
States Attorneys, compromise and settlement and in general all phases of 
litigation in the fields mentioned. During all of my years as an attorney in 
the Government service I have never had an efficiency rating of less than 
Satisfactory. 

From my personal observation and my personal knowledge during the 
periods of my Government service mentioned above, especially during the 
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20 years spent working in the United States Department of Justice, I have 
had opportunity to learn something of the personnel administration in the 
agencies where I worked. In the Department of Justice there has been 
during all of my years of experience there a very high rate of turnover of 


attorney employees by reason of resignations, deaths, retirements, pro- 
motions and removals. By reason of this attrition alone, it has been possible 
almost at any time during my service in the Department, with little if any 
adjustment in personnel, to find a vacancy for work for an attorney of my 
grade and salary. Aside from the vacancies occurring by reason of the 
attrition mentioned above, the Attorney General has always had authorization 
to employ a large number of Special Assistants. It has been the common 
practice to employ almost any attorney deemed by the Attorney General 

as necessary and proper for the service and to give him the position of 
Special Assistant while assigning him to regular work in any division or 
section where his services might be needed. In this connection it has also 
frequently been the practice to transfer an existing employee to the position 
of Special Assistant in order to create a vacancy in the regular service for 
any attorney deemed by the Attorney General to be appropriate and beneficial 
to the service. Through this process it is always possible, with little or no 
inconvenience to the service or the Department or any of the personnel, to 
arrange for a position for an attorney of my grade andsalary. Furthermore, 
throughout my years of service in the Department of Justice there have fre- 
quently been, and upon information and belief I assert there now are, vacancies 
in the Department of Justice, either in the central office or in the field service 
to which an attorney of my grade and salary could be assigned and designated 
to work in the central office in Washington regardless of whether the position 
itself was a central office or a field position. By reason of one or all of the 
foregoing circumstances, I assert that my restoration to my position in the 
Department of Justice can be made at any time with no adverse effect upon 
the Department or any of the personnel there other than the mechanics of 
making an adjustment of the kind suggested above. 
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Promptly after I received notice of charges against me for my removal 
from the service in Septemb er, 1953, I sought access to records in the De- 
partment of Justice essential to my defense against the charges. Particularly 
I requested: 

(1) The original of a letter from the U. §S. Attorney in Alaska dated 
April 9, 1953. One of the four charges against me related entirely to my 
response to that letter. I had made notations on the original letter of the 
exact nature of my attorney decision re garding it, and those notations, if 
available, would completely exonerate me of this charge. 

(2) A memorandum written by Mr. M. M. Heuser dated September 23, 
1953. This memorandum was derogatory, of my service, undoubtedly had a. 
bearing upon the decision to remove me, and it was essential that I see it 
and have an opportunity to refute it. 

(3) The original of a memorandum written by me to my immediate sup- 
ervisor, Mr. Heuser. This had to do with, a special assignment he gave me 
to complete and clear up details on a large number of cases previously 
assigned to an attorney who had left the Department. This task required out 
of the ordinary and extensive adjustment in many instances of Papers in 
the Department files. This I was authorized to do and I was complimented for 
the job when done. Alleged removal by me of papers from the files or other 
so-called violation of "Records" rules, dating back a number of years prior 
to my removal from my position was accepted by the Department and the 
Civil Service Commission in support of one of the charges against me. 

In truth and in fact this course of action, used against me, was the identical 
action that had been thus officially approved. 


(4) My application and doctor's certificate for sick leave for the period 
December 21, 1953 through January 15, 1954. This would show that I had 
applied for and had received approval of Sick leave for a period starting in 
December and extending beyond the date of my removal on January 8, 1954. 
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I am informed and believe and therefore assert, that the letter of April 
9th and the memorandum of September 23rd, listed above, were, with other 
pertinent papers, in the possession of both Mr. Heuser and Mr. Burger at 
the time the charges against me were prepared in September, 1953, and that 
thereafter they were in the personal possession of Mr. Burger at least until 
he made his recommendation in late December, 1953 to the Deputy Attor ney 
General that I be removed. From my experience in the Department of Justice 
I assert that the alleged loss or unavailability of records of the above stated 
character, one of which documents was vital to the litigation being handled by 
the plaintiff for the Department.of Justice and similarly vital to the proceed- 
ings being taken against me, presents a striking and most unusual situation, 
that, therefore, there was sound reason for this plaintiff to believe that all 
these records could be found at the level of Mr. Burger's desk or if adequate 
search were timely made. The point is realistically illustrated on a vital 
record, at the hearing of my case before the Civil Service Commission. 
There a certain vital telegram to the United States Attorney in Alaska was 
demanded. At first it was reported by Government counsel that they did 
not have it. Upon second demand it was still reported that it could not be 
found, but ultimately and to the prejudice of plaintiff, before the proceedings 
were closed and upon further insistence, this document was found. For the 
foregoing reasons I had sound basis for the view that the records I had re- 
quested would be found if a realistic search were made, and I repeated my 
request for these records many times to as late as 1957. I was ultimately, 
after about 9 requests, provided a typed copy of a copy of the memorandum 
of September 23, 1953, but otherwise I never received advice that an ade- 
quate and penetrating search for the requested records had been made and 
that they in truth and in fact could not be found. Because these records in 
toto were vital to my defense it was my intention that when found they would 
be presented to the Civil Service Commission in support of my request to 
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reopen my case, such reopening being within the sound discretion of the 
Commission. It was not until January, 1958 that United States Senator 
Hubert Humphrey received on my behalf a letter from the Department of 
Justice which was the first response of an unequivocal nature that I definitely 
would not get the documents requested. 

In October, 1953, prior to my removal from my position, I conferred 
with one Leonard in the Department of Justice, pursuant to arrangements 
made by Mr. Burger. Leonard had been appointed to the Department of Justice 
very recently, just a few weeks earlier. He frankly admitted that he knew 
nothing about the charges against me and practically nothing about the re- 
spective rights and duties of myself on one side and the Departme nt of 
Justice on the other, regarding my removal from my position. He said that 
by reason of these facts he was considerably embarrassed, but that he had 
been directed by Mr. Burger to talk with me and that he was required to 
follow those directions since Mr. Burger was his Supervisor. The time 
with Mr. Leonard was spent almost entirely in the process of identifying 
documents which I had requested and had not received and in similar me ch- 
anical procedures. I protested both the absence of the documents and the 
hearing before Mr. Leonard rather than before Mr. Burger. We talked 
about many things wholly irrelevant to the case at hand and said practically 
nothing about the merits of the charges against me. This was really a 
pleasant personal discussion, but not an answer to the charges in any proper 


sense of the word, both because we did not have before us sufficient informa- 
tion to support any answer and because Mr. Leonard, by his own admission, 
lacked sufficient knowledge of the subject matter. 

I have been informed and believe and therefore assert that the Department 
of Justice has never taken the position that a preference eligible is not en- 
titled to answer charges against him orally. I am likewise informed and be- 
lieve and therefore assert that the general administrative practice in all of 
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the Federal agencies has been to the effect that a preference eligible is en- 
titled to answer orally charges lodged against him for his removal from 


his position. 

I wes decidedly prejudiced during the latter part of 1953, after the 
charges had been filed against me, by the fact that I was compelled by Mr. 
Burger to go on annual leave. Defénse of the charges against me neces- 
sarily required access to Department of Justice files, personnel and records. 
Two of the 4 charges had reference to my handling of a particular substan- 
tial case. Had I remained on active duty I presumably would have had 
regular official access to all necessary records as I had previously had 
as an attorney. Being out of the Department on forced annual leave, I had 
no such official access to personnel or essential records. As related above, 
I resorted to repeated, formal, clear and specific demands upon the Depart- 
ment to prove me copies of the specific records, but, as related above, 
the most vital of these records were not provided to me. Moreover, the 
fact that I was on annual leave involuntarily and with charges on file against 
me by Mr. Burger, head of the Civil Division, created an atmosphere of 
hesitancy if not open hostility toward me on the part of other employees. 
Further, there was intimidation of employees preventing their coopera- 
tion with me which I would normally have had. Some told me that they had 
been instructed by the Office of the Assistant Attorney General to give me 
no information whatever. Particularly, I was denied access to files during 
the period that I was on leave, whereas I would not have been denied such 
access had I been retained in active duty status. 

I have examined the material in plaintiff's Memorandum in Opposition 
to Summary Judgment quoted from the transcript of the proceedings of my 
appeal before the Civil Service Commission. The said matter quoted from 
the transcript is all an exact and a correct quotation of the material it 
purports to quote. 
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i | /s/ Joseph F. O'Brien 
Subscribed and sworn to before me this 29th day of October, 1958. 
/s/ Mary E. Crowe 
Notary Public 


at Dek in aliens Laie aa 
[Filed October 31, 1958] 


EXCERPTS FROM 
PLAINTIFF'S MEMORANDUM IN OPPOSITION 


TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
SUMMARY JUDGMENT 


* * * *& & x * * 
In the he aring before the Civil Service Commission in the present case no 
Claim was made of administrative practice favor able to the defendant. On 
the contrary, counsel representing the defendant there stated the Department 
Position as follows: "In fact, no "hearing’ in the sense that word is frequently — 


used is required at all by Section 14. Section 14 provides for an opportunity 


to answer orally, but it certainly does not require a quasi-judicial hearing, 
aS appellant hints, in the Department, or even before the Civil Service Com- 
mission." (See plaintiff's affidavit attached). 

* * * £ ek ek & & 


RSENS SEE 
[Filed November 6, 1958 | 


AFFIDAVIT OF S. A. ANDRETTA IN SUPPORT 


OF DEFENDANT'S MOTION FOR SUMMARY J UDGMENT 
eee JUDGMENT 


CITY OF WASHINGTON 
DISTRICT OF COLUMBIA ): 


S. A. Andretta, being first duly swom, deposes and states: 
1. Iam the Administrative Assistant Attorney General in Charge of the 
Administrative Division of the United States Department of Justice, Washington, 





104 


D. C., and as such am in charge of the Budget and Accounts Office and the 
Personnel Office of the Department. 

2. There are no grade GS-13 vacancies existing in the Civil Division 
at present. In addition the appropriation allotment for personal services 
for the Civil Division has been fully obligated. Therefore the restoration 
requested by the plaintiff would require a reduction in the force of the Civil 
Division in order to make the necessary position and funds available. 

3. Plaintiff's claim for restoration to the service is limited under 


existing regulations to a position in the Division from which he was separated, 


i.e., the Civil Division. The Reduction in Force regulations prescribed by 
the United States Civil Service Commission provide for the establishment, 
with the approval of the Civil Service Commission, of "areas of competition". 
The "areas of competition" approved for the Department of Justice are the 
respective divisions and bureaus. Since the Civil Division therefore repre- 
sents a separate "area of competition" plaintiff, if successful in this action, 
would have to be restored to a position in that Division. 

4. Plaintiff's restoration to duty as a Special Assistant to the Attorney 
General cannot be made because of the limited nature of this type of employ- 
ment. It is of temporary duration, generally on an intermittent or "when 
actually employed" basis and for services in a particular case or matter. 
Prior to fiscal year 1950 funds were appropriated by the Congress under 
the appropriation title "Compensation of Special Attorneys and so forth" for 
the employment of Special Assistants to the Attorney General. The last 
such appropriation was made for the fiscal year 1949. Since that time 
attorney appointments have been to positions under the Classification Act 
the costs of which must be borne by the Division or activity for which the 
work is being performed and the employment: of Special Assistants to the 
Attorney General restricted as stated above. 

/s/ S. A. Andretta 
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Subscribed and sworn to before me this 4th day af November, 1958. 
/s/ Evelyn G. Dodd 
Notary Public, D. C. 
My Commission expires June 14, 1963. 


[Filed November 6, 1958] 


MOTION TO STRIKE PORTIONS OF PLAINTIFF'S 
AFFIDAVIT IN OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant William P. Rogers, Attorney General of the 
United States, and moves this Court for an order requiring the plaintiff 


herein to strike from his affidavit in opposition to defendant's motion for 


summary judgment portions thereof, to wit, 

On page 2 of plaintiff's affidavit, lines 3-5, the statement, ''Aside from 
the vacancies occurring by reason of the attrition mentioned above, the 
Attorney General has always had authorization to employ a large number 
of Special Assistants;" 

On page 2 of plaintiff's affidavit, lines 12-15, the statement, "Through 
this process it is always possible, with little or no inconvenience to the 
service or the Department or any of the personnel, to arrange for a position 
for an attorney of my grade and Salary;" 

On page 2 of plaintiff's affidavit, lines 16-17, the statement, "and 
upon information and belief I assert there now are," 

On page 2 of plaintiff's affidavit, lines 21-25, the Statement, "By reason 
of one or all of the foregoing circumstances, I assert that my restoration 
to my position in the Department of Justice can be made at any time with 
no adverse effect upon the Department or any of the personnel there other 
than the mechanics of making an adjustment of the kind suggested above;"' 
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On page 3 of plaintiff's affidavit, lines 22-27, the statement, "I am in- 
formed and believe and therefore assert, that the letter of April 9th and 
the memorandum of September 23rd, listed above, were with other pertinent 
papers, in the possession of both Mr. Heuser and Mr. Burger at the time 
the charges against me were prepared in September, 1953, and that thereafter 
they were in the personal possession of Mr. Burger at least until he made 
his recommendation in late December, 1953 to the Deputy Attorney General 
that I be removed;" 

On page 4 of plaintiff's affidavit, lines 2-4, the statement, "there was 
sound reason for this plaintiff to believe that all these records could be 
found at the level of Mr. Burger's desk or if adequate search were timely 


made;"' 
On page 4 of plaintiff's affidavit, lines 11-12, the statement, ''For the 
foregoing reasons I had sound basis for the view that the records I had re- 


quested would be found if a realistic search were made;" 

On page 5 of plaintiff's affidavit, lines 12-17, the statements, "I have 
been informed and believe and therefore assert that the Department of 
Justice has never taken the position that a preference eligible is not 
entitled to answer charges against him orally. I am likewise informed 
and believe and therefore assert that the general administrative practice 
in all of the Federal agencies has been to the effect that a preference eligible 
is entitled to answer orally charges lodged against him for his removal from 
his position;" 

On page 5 of plaintiff's affidavit, lines 22-24, the statement, "Had I 
remained on active duty I presumably would have had regular official 
access to all necessary records as I had previously had as an attorney;" 

On page 6 of plaintiff's affidavit, lines 2-4, the statement, "Some 
told me that they had been instructed by the Office of the Assistant Attorney 
General to give me no information whatever ;" in accordance with Rule 56(e) 
of the Federal Rules of Civil Procedure. 
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/s/ George Cochran Doub 
GEORGE COCHRAN DOUB 
Assistant Attorney General 

/s/ Donald B. MacGuineas 
DONALD B. MACGUINEAS 
Attorney, Department of Justice 
Attorneys for Defendant. 


[Filed November 12, 1958] 
RDER 


This cause having been heard on defendant's motion for summary judg- 
ment; now therefore 
IT IS HEREBY ORDERED, that defendant's motion for summary judg- 
ment being and hereby is granted and that the complaint be and it hereby 
is dismissed. 
/s/ Edward A. Tamm 


EDWARD A. TAMM 
District Judge 


DATED: 
November 12, 1958 


[Filed January 12, 1959] 


Excerpts From Defendant's Motion For Summary Judgment 
SS SS eee SO Summary Judgment 


Washington, D. C. 
November 10, 1958 
The above-entitled cause came on for hearing on Defendant's Motion 
for Summary Judgment, before the HONORABLE EDWARD A. TAMM, 
United States District Judge. 





APPE AR ANCES: 


KEITH L. SEEGMILLER, Esq., 
Counsel for Plaintiff 


DONALD B. MacGUINEAS, Esq., 
Department af Justice 
Counsel for Defendant 


PROCEEDINGS 
x * * * * * * * * 

THE COURT: The Court believes, upon the basis of the record before 
it, and upon the cases that govern this type of situation in our Court of Ap- 
peals, the Court is required to grant the Defendant's motion for summary 
judgment. I will do so. 


CERTIFICATE OF COURT REPORTER 
I, Ida Z. Watson, hereby certify that I reported the proceedings in 
Civil Action No. 799-58, Joseph F. O'Brien v. William P. Rogers on Novem- 
ber 10, 1958, and that the foregoing constitutes the official transcript of the 
Court’s ruling. 


/s/ Ida Z. Watson 


[Filed December 4, 1958] 
NOTICE OF APPEAL 


Notice is hereby given that the plaintiff appeals to the United States 
Court of Appeals for the District of Columbia from the order entered herein 
on November 12, 1958 dismissing the Complaint. 





United States Attorney 
Court House 

Attorney General 
Department of Justice 
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/s/ Keith L. Seegmiller 


Keith L. Seegmiller 
1616 Eye Street, N. W. 
Washington 6, D. C. 

Attorney for the plaintiff 





BRIEF FOR APPELLEE 
eo 


Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14896 


JosePH F. O’Brien, APPELLANT 
v. 
Witt1am P. Rocers, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE COCHRAN DOUB, 
Assistant Attorney General, 

SAMUEL D. SLADE, 

DONALD B. MACGUINEAS, 


Attorneys, 
Department of Justice, Washington 25, D.C. 


— NS SS 





QUESTIONS PRESENTED 


_ In the opinion of appellee, the questions presented are: 

1. Whether appellant’s three year delay in filing his action, 
after the termination of his remedy before the Civil Service 
Commission, coupled with prejudice to the Government in 
that appellant’s reinstatement would require the dismissal 
of another employee to make room for him and would mean 
the payment of two salaries for a single job for several years, 
constitutes laches barring his action for reinstatement? 

_ 2. Whether the Civil Service Commissioners are indispen- 
sable parties to a Government employee’s action for reinstate- 
ment, so that appellant’s failure to join them as defendants 
required the dismissal of his action? 

_ 3. Whether the Veterans’ Preference Act requires that an 
employee dismissed on charges be given an oral hearing in the 
agency prior to his dismissal; and if so whether the oral hear- 
ing given appellant met any such requirement? 

4. Whether the placing of appellant on involuntary an- 
nual leave during the advance notice period prior to his 
dismissal was a violation of the Veterans’ Preference Act or 
the Commission’s regulations; and if so whether that. would 


merely entitle plaintiff to be paid his salary accrued during 
the leave period, not to be reinstated to his former position? 

5. Whether the dismissal of appellant while he was on sick 
leave was in violation of any of his rights? 


(I) 


499732—59—— 1 





parties—Civil Service Commissioners____ 
III. Appellant’s dismissal was in accordance with the require- 
ments of the Veterans’ Preference Act and the Civil 
Service Commission’s Regulations 
A. Appellant was not denied 


dismissal did not violate the Veterans’ Preference 
Act, 


Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14896 


JOsEPH F. O’BRIEN, APPELLANT 
Vv. 
WiiuiaM P. Rocsrs, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal by the plaintiff below, who was dismissed 
on charges from his position as a GS-13 attorney in the Torts 
Section of the Civil Division of the Department of Justice, 
from an order granting the motion of the defendant below 
(the Attorney General) for summary judgment and dismiss- 
ing the complaint, in which appellant sought reinstatement to 
his former position (J.A. 107). ! 

Appellant has Veterans’ Preference status. He declined 
an opportunity given him by former Assistant Attorney Gen-+ 
eral Burger (then in charge of the Civil Division, in which 
appellant was employed) to resign (J.A. 8). Mr. Berger 
then sent appellant a notice of proposed adverse action, pur+ 
suant to Section 14 of the Veterans’ Preference Act, inform-+ 
ing appellant of his proposed removal from the service of the 
Department, “because of your failure to perform in a satis- 
factory manner the duties of the position occupied by you in 
the Civil Division.” This notice specified four charges: 


(1) 
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1. On or about January 14, 1953, in the case of Nakat 
Packing Corp. v. United States (D.C. Alaska, Civil No. 
5744-A), you mailed to the United States Attorney at 
Juneau, Alaska, a copy of a proposed Department letter 
which you had prepared, the original of which had to 
your knowledge been specifically disapproved by my 
office. 

2. Also in connection with the Nakat Packing Corp. 
case, upon receipt of a letter dated April 9, 1953, ad- 
dressed to me by United States Attorney P. J. Gilmore, 
Jr., enclosing a memorandum of authorities filed by 
opposing counsel, you delivered that memorandum to 
the Office of the Judge Advocate General, Department 
of the Army, and arranged for that Office to prepare 
an answering memorandum and to send it directly to 
the United States Attorney at Juneau without the re- 
quired review and supervision by your superiors in the 
Civil Division. This was not only unauthorized action 
but was an evasion of your responsibility to prepare 
such material yourself. 

3. In connection with the case of Edwin A. Flower v. 
United States (DJ. No. 157-48-192), and O. P. 
Templeman v. United States (DJ. No. 157-82-121), 
you, contrary to departmental regulations, removed all 
of the material in the official departmental files and 
subsequently sent back to Records Division the loose 
papers which you had improperly removed from the 
files. Your action in removing material from the files 
was a violation of Department rules concerning which 
you have frequently been warned. 

4. On February 24, 1953, you falsely reported to your 
supervisor, Mr. Massillon Heuser, that Senator Byrd 
had telephoned you to protest about the proposed 
transfer of a stenographer assigned to you to work in 
another office in the Department (J.A. 8-11). 


Appellant was placed on involuntary annual leave during 
the period the charges against him were under consideration 
in the Department of Justice (J.A. 23-7). 
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Appellant, after being permitted to examine relevant De- 
partment of Justice files, answered these charges by a letter; to 
the Attorney General with enclosures commenting on the 
charges and by several supplementary memoranda to former 
Assistant Attorney General Burger in which he requested 
copies of various documents (J.A. 76-81, 83-5, 94). Appellant 
also requested an opportunity to appear personally before 
Assistant Attorney General Burger to answer the charges 
(J.A. 76-81). Mr. Burger designated his First Assistant, Mr. 
Leonard, to hear appellant orally on the charges and appellant 
was so heard by Mr. Leonard (J.A. 75-6, 81, 86-92). | 

Appellant was given copies of all the documents he requested 
or was permitted to examine them in the Department's files 
(J.A. 27-8, 30-44, 73, 83-5), with two exceptions: Appellant 
requested the original of a letter dated April 9, 1953, to the 
Department of Justice from the United States Attorney jin 
Juneau, Alaska. This original, which had been seen by ap- 
pellant (J.A. 73), could not be located, so appellant was given 
a photostat of a carbon copy of the original (J.A. 27-9). Re- 
peated searches of the Department’s files have failed to turn 
up the original letter (J.A. 18, 95).2_ The second document 
which appellant did not receive on his first request was a 
memorandum written by appellant’s supervisor to Mr. Burger 
commenting on the charges. This was initially refused ap- 
pellant on the ground that it was “an intra-departmental 
memorandum concerning personnel”, but a copy was later 
given appellant through Senator Humphrey (J.A. 65-70)? 

Subsequently, Mr. Burger recommended to appellee (then 
Deputy Attorney General) that appellant’s employment in 








*The record contains no support for the statement in appellant’s brief 
(p. 3) that “the original letter seems to have been available to Mr. Burger 
when the letter of charges was prepared (J.A. 29, 34, 77, 78, 80).” The 
cited references merely show that appellant “assumed” that Mr. Bue 
had the original in his possession at that time (J.A. 34, 78, 80). 

? Although appellant states in his affidavit that he also requested maather 
memorandum written by his supervisor (J.A. 99), the record does not show 
any written request for this memorandum. Significantly, appellant’s 
specification to the Department of the documents he desired (all of which 
he was given) do not include this memorandum (J.A. 43-4). And before 
the Civil Service Commission appellant’s attorney stated: “We make no 
complaint here that he [appellant] didn’t receive documents or copies iof 


them” (J.A. 73). 
499722—59——-2 
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the Department of Justice be terminated (J.A. 98-5). Ap- 
pellee by letter dated January 5, 1954, informed appellant 
that his answers to the charges had been carefully considered, 
that “it has been decided that the charges are sustained and 
your removal as an employee of the Department of Justice 
is in the best interest of the service”, and that appellant’s 
services would be terminated effective January 8, 1954 (J.A. 
11-2). 

Appellant appealed to the Civil Service Commission and 
was given a hearing at which he appeared in person and with 
counsel before an Appeals Examiner of the Commission (J.A. 
46, 71-3). The Appeals Examiner sustained appellant’s dis- 
missal, finding that appellant had been given all of the pro- 
cedural requirements of the Veterans’ Preference Act and the 
Commission’s regulations thereunder and that the first three 
charges were fully supported by the evidence. The Appeals 
Examiner found that the fourth charge was not sustained by 
the evidence (J.A. 45-58). 

Upon appellant’s appeal to the Commission’s Board of Ap- 
peals and Review, that Board on March 4, 1955, also sus- 
tained appellant’s dismissal, ruling that except for the fourth 
charge “the reasons advanced for the removal of Mr. O’Brien 
are procedurally valid and substantiated by the evidence and 
show just cause for his removal” (J.A. 58-61). 

On March 14, 1955, appellant requested the Civil Service 
Commissioners to exercise their discretion to reconsider the 
decision of the Board of Appeals and Review (J.A. 62-3). On 
June 29, 1955, appellant was notified that the Commissioners, 
“after careful consideration of Mr. O’Brien’s case, have de- 
termined that no facts or representations have been sub- 
mitted which warrant a reopening of this appeal” and that the 
decision of the Board of Appeals and Review was affirmed 
(J.A. 63-4). 

This action was filed on March 27, 1958 (J.A. 2). 

Proceedings in the court below. Appellee (defendant be- 
low) filed a motion for summary judgment supported by affi- 
davits (J.A. 12, 13, 74, 75, 93, 95, 103) and a motion to strike 
portions of an affidavit of appellant filed in opposition to the 
motion for summary judgment, for noncompliance with Rule 
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56(e), F.R.C.P. (J.A. 105). The District Court sustained ap- 
pellee’s motion for summary judgment and dismissed the cont 
plaint, without opinion (J.A. 107-8). 


SUMMARY OF ARGUMENT | 


1. Appellant’s delay in filing his action until more than 
three years after the termination of his remedy before the 
Civil Service Commission, coupled with the fact that his ré- 
instatement now would require the dismissal of an incumbent 
attorney in the Department of Justice and the payment of two 
salaries for one job since March 1956, bars his action on the 
ground of laches. The allegations of the complaint and the 
assertions in appellant’s affidavit, made on information and 
belief, do not establish a genuine issue of material fact on the 
issue of laches which precluded the District Court from dis- 
posing of the case by summary judgment. | 

2. Appellant’s action was properly dismissed, because he 
failed to join as defendants the Civil Service Commissioners, 
who are indispensable parties. Benenati v. Young, 95 US. 
App. D.C. 120, 220 F. 2d 388; Blackmar v. Guerre, 342 
US. 512. 

3. Apart from the issues of laches and indispensable parties, 
appellant was not denied any of the procedural benefits pro- 
vided by the Veterans’ Preference Act or the regulations of 
the Civil Service Commission. 

A. Washington v. Summerfield, 97 U.S. App. D.C. 105, 208 
F, 2d 452, establishes that the Veterans’ Preference Act did 
not give appellant a right to be heard orally in the agency 
prior to his dismissal. In any event, appellant was given an 
oral hearing before an official of the Department of Justice 
designated for that purpose by the Assistant Attorney Gen- 
eral who preferred the charges against appellant. The allega- 
tions of the complaint and appellant’s affidavit asserting, on 
information and belief, conclusions with respect to an alleged 
contrary administrative construction of the Veterans’ Prefer- 
ence Act did not raise a genuine issue of material fact which 
precluded the District Court from disposing of the case by 
summary judgment. The Civil Service Commission’s amend- 
ment to its regulations, adopted after the conclusion of the 
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proceedings against appellant under the compulsion of the de- 
cision of the Court of Claims in Washington v. United States, 
147 F. Supp. 284, was not applicable to appellant’s case and 
does not constitute an administrative construction of the Vet- 
erans’ Preference Act contrary to Washington v. Summerfield, 
97 U.S. App. D.C. 105, 228 F. 2d 452. 

B. The placing of appellant on involuntary annual leave 
during the advance notice period prior to his dismissal did not 
violate the Veterans’ Preference Act. This action was specif- 
ically authorized by regulation of the Civil Service Commis- 
sion in effect at the time it was taken. The decisions of the 
Court of Claims to the effect that this regulation of the Com- 
mission was contrary to the Veterans’ Preference Act are er- 
roneous because they are based on the mistaken premise that 
putting an employee on annual leave is a discharge, suspen- 
sion, or furlough without pay within the meaning of Section 14 
of the Veterans’ Preference Act. Even if these decisions in 
the Court of Claims are accepted as correct, they do not help 
appellant, since they specifically hold that placing an em- 
ployee on annual leave during his thirty day advance notice 
period does not invalidate the dismissal, but merely entitles 
him to be paid for the leave period. The subsequent amend- 
ment of the Commission’s regulation, adopted under the com- 
pulsion of these rulings of the Court of Claims, is not appli- 
cable to appellant’s case and is not an administrative construc- 
tion of the Veterans’ Preference Act. 

C. The fact that appellant was on sick leave when he was 
terminated does not establish a violation of any of his rights. 
The statute giving Government employees sick leave benefits 
does not qualify or limit the authority of Government agen- 
cies to terminate an employee while he is on sick leave. 


ARGUMENT 
I. Appellant’s suit is barred by laches 


Appellant’s right to institute this action accrued on March 
4, 1955, when the Commission’s Board of Appeals and Review 
rendered its decision sustaining appellant’s dismissal (J.A. 58). 
Elchibegoff v. Dulles, 95 US. App. D.C. 362, 222 F. 2d 53, 
affirming, 123 F. Supp. 831 (D. D.C.) ; Grasse v. Snyder, 89 
U.S. App. D.C. 352, 192 F. 2d 35. Yet appellant delayed 





od 
é 


more than three years (until March 27, 1958) before insti- 
tuting this action® 

The position in the Torts Section in the Department of Jus- 
tice from which appellant was removed has been occupied by 
another attorney since March 25, 1956, and there are no vacant 
positions in that Section (J.A. 74). Furthermore, all Grade 
13 positions in the entire Civil Division are filled, and the|ap- 
propriation allotment for payment of salaries has been fully 
obligated. Hence, the restoration of appellant to an attorney 
position in the Civil Division would require the dismissal of 
some incumbent attorney through a reduction in force (J. A. 
103-4). In addition, restoration of appellant to his former 
position would mean that the Government would be paying 
two salaries for one job since March 1956, when another! at- 
torney was placed in appellant’s former position (J.A. 74). 

Appellant’s delay in bringing this action, coupled with the 
prejudice to the Government resulting therefrom, makes jout 
a strong case for the application of laches. United States ex 
rel. Arant v. Lane, 249 U.S. 367; Jones v. Summerfield (No. 
14,705, decided February 26, 1959), —— U.S. App. D.C. ——, 
— F. 2d —-; Evans v. Leedom (No. 14,655, decided Feb- 
ruary 26, 1959), — US. App. D.C. ——, —— F. 2d ——; 
Drown v. Higley, 100 U.S. App. D.C. 326, 244 F. 2d 774: Haas 
v. Overholser, 96 U.S. App. D.C. 22, 223 F. 2d 314; Grasse v. 
Snyder, 89 U.S. App. D.C. 352, 192 F. 2d 35; United States 
ex rel. Cromwell v. Doyle, 69 U.S. App. D.C. 215, 99 F. 2d 448; 
Caswell v. Morgenthau, 69 U.S. App. D.C. 15, 98 F. 2d 296. 
In Ritter v. Strauss, —— U.S. App. D.C. ——, 261 F. 2d 767, 
on which appellant relies,* the employee delayed only| 14 
months in bringing his suit, whereas appellant delayed more 
than three years. 

The only excuse appellant offers for his three year delay in 
bringing action is the alleged failure of the Department of 





*Even if the period of delay were to be computed from June 29, 1955, 
the date of the Commission’s refusal to reopen appellant’s appeal (jJ-A. 
63), appellant’s delay in bringing suit was thirty-three months. | 

*That case was decided before the Court of Claims rulings that in a 
suit in that court the employee and the Government are bound by the |dis- 
trict court’s decree in a restoration action. Larsen v. United States) (C. 
Cls. No. 9-58, decided March 4, 1959) ; Edgar v. United States (C. Cls.| No. 
197-57, decided February 11, 1959). | 
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Justice to provide him with documents which appellant 
considered material to his defense of the charges. The uncon- 
tradicted evidence in the record refutes the conclusory alle- 
gations in the complaint (J.A. 3, 4) that the Department of 
Justice arbitrarily denied appelant access to the relevant files. 
Appellant’s own statements show that he did examine the 
Departments files bearing on the charges (J.A. 77, 80; and see 
J.A. 84-5). Furthermore, with two exceptions,® the Depart- 
ment of Justice furnished appellant without charge the spe- 
cific documents from the files which he requested (J.A. 27, 28, 
30, 42-4). Indeed, before the Civil Service Commission, ap- 
pellant’s attorney stated: “We make no complaint here that 
he was denied access to the files. While there is something 
in the record, we are not asserting that as an error here. We 
make no complaint here that he didn’t receive documents or 
copies of them. While there is something in the record to the 
effect he didn’t, we don’t make any point of that here” (J.A. 
73). 

In this state of the record, the conclusory allegations of the 
complaint with respect to the denial to appellant of access of 
the Department files did not raise an issue of fact: which pre- 
cluded the District Court from granting summary judgment 
for appellee. Christianson v. Gaines, 85 US. App. D.C. 15, 
17, 174 F. 2d 534, 5386; Williams v. Kolb, 79 US. App. D.C. 
253, 145 F. 2d 344; Fletcher v. Krise, 73 U.S. App. D.C. 266, 
120 F. 2d 809.° 


* The Department’s inability to supply plaintiff with the original of a letter 
dated April 9, 1953, to the Department of Justice from the United States 
Attorney in Juneau, Alaska, and its delay in furnishing him with a copy of 
@ memorandum written by appellant’s supervisor commenting on the charges 
are fully explained at p. 3, supra. 

We are at a loss to understand appellant’s reference in his brief ( p. 19) 
to the alleged failure of the Department to supply him with a copy of a 
telegram, since appellant’s attorney stated before the Commission : “I’d like 
to disavow it was the intention of the Department not to comply. The only 
point was, Mr. O’Brien had not seen the telegram. That is why this testi- 
mony about it is not as fresh as it is on some others. 

“I had no intention to imply the Department was derelict” (J.A. 72). 

* Similar cases in other circuits are Engl v. Aetna Life Ins. Co., 139 F. 
2d 469, 472-3 (C.A. 2); Burgert v. Union Pacific Railroad Company, 240 
F. 2d 207, 210-11 (C.A. 8) ; Lawson v. American Motorists Insurance Cor- 
poration, 217 F. 2d 724, 726 (C.A. 5) ; Marion County Cooperative Ase’n v. 
Carnation Co., 214 F. 2a 557, 561-2 (C.A. 8); Suckow Boraz Mines Con- 
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In any event, even if the record did disclose an issue of fact 
as to whether the Department of Justice failed to do every- 
thing it reasonably could have done to provide appellant with 
access to information in its files, that would not be a material 
issue precluding the granting of summary judgment. Beidler 
& Bookmyer v. Universal Ins. Co., 134 F. 2d 828, 831 (C.A. 2). 
For appellant’s alleged inability to obtain access to the files 
would not in any event have prevented him from filing suit 
Promptly after the exhaustion of his administrative remedy 
before the Commission. For example, nonpossession of ithe 
original of the April 9, 1953, letter from the United States 
Attorney in Alaska did not prevent appellant from filing this 
action in 1958; it equally did not prevent him from filing the 
action promptly after the completion of his administrative 
remedy in 1955. Indeed, if appellant were correct in his con- 
tention that he was denied access to relevant documents in the 
Department’s files, that would have been al] the more reason 
for him to file this action promptly so that he could have 
resorted to discovery procedures in an effort to obtain them, 
as appellant concedes (Brief, p. 19). | 

Appellant concedes (brief, p. 20) that the decisions of this 
Court and of the Supreme Court on which we rely treat the 
fact that the Government would have to pay the same salary 
twice as an element of laches and hold that in personnel rein- 
statement actions the Government’s defense of laches is pro} 
erly disposed of by summary judgment. He attempts 5 
distinguish those cases on the ground that there the complaints 
Sought both restoration to duty and reimbursement for back 
salary and that this Court and the Supreme Court, therefore, 
“assumed” that the plaintiffs’ “prayer for back salary was 
valid.” Appellant is thus charging this Court and the Supreme 
Court with repeatedly making the erroneous assumption of 
law that the District Court has jurisdiction to award a Govern- 


solidated v. Borax Consolidated, Limited, 185 F. 24 196, 205 (C.A. 9); 
Schreffler v. Bowles, 153 F. 2d 1,3 (C.A. 10). 

"Appellant’s affidavit does not assert that the alleged failure of the 
Department of Justice to provide him with certain documents hampered 
him in bringing bis suit. He merely proposed to submit them “to the Civil 
Service Commission in Support of my request to reopen my case * * * i 
(J.A. 100-1). | 











| 
| 
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ment employee a judgment for back salary, although the 
District Court’s lack of jurisdiction to do so is specifically pre- 
scribed by 28 U.S.C. 1346(d). Obviously, the real reason why 
this Court and the Supreme Court have repeatedly treated 
the fact that the Government would have to pay two salaries 
for the same job as relevant to the defense of laches is that, 
although the District Court does, of course, lack jurisdiction 
to award a judgment for back salary, its decree of restoration 
would establish the employee’s substantive right to be paid his 
back salary, even though it could not be enforced in the Dis- 
trict Court.2 And so, here, since a decree that appellant is 
entitled to be restored to his former position would establish 
his substantive right to back salary, which the Government 
has been paying to another attorney since 1956, the prejudice 
to the Government involved in paying the same salary twice is 
relevant to the defense of laches.® 

Appellant also urges that his affidavit (J.A. 97) filed in 
opposition to appellee’s motion for summary judgment creates 
@ genuine issue of material fact as to whether there is a vacant 
position in the Department of Justice to which appellant could 
be reinstated which precluded the entry of summary judgment 
by the District Court. Appellant’s affidavit asserts (1) that 
there is a high rate of turnover of attorney positions in the De- 
partment of Justice because of resignations, retirements, 
deaths, etc., so that during his service in the Department it was 
possible “almost at any time” to find a vacancy for a grade 13 
attorney; (2) that “upon information and belief” there are 
vacancies either in the Central Office or in the Field Service 
of the Department of Justice to which a Grade 13 attorney 
could be assigned; and (3) that by reason of the foregoing 


* See footnote 4, page 7, supra. 

*It is true that a reinstated employee is entitled to recover only the 
difference between the gross amount of his back salary and his outside 
earnings during the period he was wrongfully removed from his job. Ap- 
pellant does not suggest that his outside earnings since his dismissal in 
January 1954 equalled what his Government salary would have been. If 
that is the fact, it is within the exclusive knowledge of appellant, and 
appellant cannot create a genuine issue of fact by withholding from the 
Court evidence within his exclusive possession. Dizon v. American Tele- 
phone & Telegraph Co., 159 F. 2d 863 (C.A. 2) ; Engl v. Aetna Life Ins. Co., 
139 F. 2d 469, 473 (C.A. 2); Radio City Music Hall Corporation v. United 
States, 135 F. 2d 715, 718 (C.A. 2). 





1] 





appellant could be restored to his position “at any time with. 
no adverse effect upon the department or any of the personnel 
there * * *” (J.A. 98). 

Considering that appellant has had no connection with the 
Department of Justice since January 1954, appellant’s asser- 
tion, expressly made “upon information and belief”, that there 
are vacant GS-13 positions in the Department to which he 
could be reinstated obviously does not meet the requirement 
of Rule 56(e) that affidavits in opposition to a motion for 
summary judgment “shall be made on personal knowledge 
* * * and shall show affirmatively that the affiant is com- 
petent to testify to the matters stated therein.” *° Accord- 
ingly, appellant’s affidavit did not raise a genuine issue of 
material fact which precluded the District Court from dispos- 
ing of the case by summary judgment. Automatic Radio 
Manufacturing Co. v. Hazeltine Research, Ine., 339 U.S. 827, 
831; Jameson v. Jameson, 85 U.S. App. D.C. 176, 178, 176 
F. 2d 58, 60; State of Washington v. Maricopa County, 143 
F. 2d 871 (C.A. 9). 








II. The complaint was properly dismissed, since there was a 
lack of indispensable parties—Civil Service Commissioners 


The complaint does not name the Civil Service Commis- 
sioners as defendants although, of course, it necessarily chal- 
lenges the action of the Commission in upholding appellanit’s 
dismissal by the Deputy Attorney General. Benenati v. 
Young, 95 US. App. D.C. 120, 220 F. 2d 383, involving a simi- 
lar reinstatement action by a discharged employee of the De- 





| 

* For this reason appellee moved in the District Court to strike those 
statements in appellant’s affidavit (J.A. 105). | 

* Appellant’s affidavit consists largely of opinions and conclusions, bios oe 


are of no weight in opposing a motion for Summary judgment. Uni ied 
States v. Britten, 161 F. 2d 921, 927-8 (C.A. 3); Walling v. Fairmont Cream- 
ery Co., 139 F. 2d 318, 322-3 (C.A. 8). Appellant’s affidavit graphically 
illustrates the soundness of this rule. He asserts that he could be ap- 
pointed a Special Assistant to the Attorney General (J.A. 98), in complete 
ignorance of the fact that appropriations permitting such appointments 
to full-time positions in the Department of Justice have not been made 
since 1949 (J.A. 104). Appellant apparently concedes his error in this re- 
spect, since he does not urge that point in his brief. | 
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partment of Justice, establishes that the Civil Service Com- 
missioners are indispensable parties. The Benenati case cited 
Blackmar v. Guerre, 342 U.S. 512. In the Blackmar case the 
district court held that the Civil Service Commissioners were 
indispensable parties (see 342 U.S. at 514). The Court of 
Appeals also held that “the Commission is clearly an indis- 
pensable party.” 190 F. 2d 427, 428 (C.A.5). The Supreme 
Court affirmed the dismissal of the Blackmar complaint on 
the ground that the Civil Service Commissioners could not be 
sued outside the District of Columbia, stating, “a suit involv- 
ing the action of the Commission generally must be brought 
against the individual Commissioners as members of the 
United States Civil Service Commission.” 342 U.S. at 515. 

If the Supreme Court had not considered that the Civil 
Service Commissioners were indispensable parties in Blackmar, 
there would have been no occasion for the Court to discuss the 
question as to whether the Commissioners were suable outside 
the District of Columbia. For unless they were indispensable 
parties, the action could have proceeded without them, and 
the district court’s dismissal of the complaint for failure to 
join them would have been error. 

The rule of the Benenati case was recently reaffirmed in 
Hicks v. Summerfield, —— U.S. App. D.C. —, 261 F. 2d 752. 
It is true that some decisions of this Court prior to the 
Benenati and Blackmar cases permitted the maintenance of 
personnel reinstatement actions without joining the Civil 
Service Commissioners as defendants: Grasse v. Snyder, 89 
US. App. D.C. 352, 192 F. 2d 35; Borak v. Biddle, 78 US. 
App. D.C. 374, 141 F. 2d 278; Money v. Anderson, 93 US. 
App. D.C. 130, 208 F. 2d 34. In none of those cases, however, 
did this Court consider the question as to whether the Civil 
Service Commissioners were indispensable parties, apparently 
because the Government did not assert that defense. Hence, 
those cases are not precedents on this issue. 

Accordingly, an alternate ground for upholding the District 
Court’s dismissal of the complaint here is the failure of appel- 
lant to join the Civil Service Commissioners as defendants. 
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III. Appellant’s dismissal was in accordance with the re- 
quirements of the Veterans’ Preference Act and the Civil 
Service Commission’s Regulations 


We show here that, apart from the issues of laches and lack 
of indispensable parties, appellant was not denied any of the 
Procedural benefits provided by the Veterans’ Preference Act 
or the regulations of the Civil Service Commission. 

A. Appellant was not denied any right to an agency hearing 
under the Veterans’ Preference Act.—Appellant contends that. 
he was entitled to, but was denied, an oral hearing before for-. 
mer Assistant Attorney General Burger on the charges pre- 
ferred against him. 

Section 14 of the Veterans’ Preference Act provides that a 
preference eligible against whom charges have been brought 
“shall be allowed a reasonable time for answering the same 
personally and in writing * * *” 5 U.S.C. 863. In appellant’s 
written answers to the charges, he stated that he desired “to aip- 
pear personally before you [Mr. Burger] on reasonable prior 
notice, to answer the 4 charges you make” (J.A. 78, 81). Mr. 
Burger designated his First Assistant, Mr. Leonard, to hear 
appellant personally to answer the charges (J.A. 81). Mr. 
Leonard did hear appellant orally for two hours, and appellant 
“was permitted to present for consideration any material he 
desired” (J.A. 75-6, 86-92). | 

Appellant concedes (brief, p. 22) that Washington v. Sum- 
merfield, 97 U.S. App. D.C. 105, 228 F. 2d 542, holds that under 
this provision of the Veterans’ Preference Act an employee is 
not entitled to an oral hearing before the agency prior to his 
dismissal but merely has the right to “personally answer the 
charges in writing.” In effect appellant asks this Court to 
overrule its Washington decision and follow the contrary de- 
cision of the Court of Claims in Washington v. United States, 
147 F. Supp. 284. ! 

The only reason suggested by appellant why this Court 
should overrule its Washington decision is the assertion in ap- 
pellant’s affidavit, made on information and belief, “that the 
general administrative practice in all of the Federal agencies 
has been to the effect that a preference eligible is entitled to. 
answer orally charges lodged against him for his removal from 
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his position” (J.A. 101-2). Appellant’s opinion and conclu- 
sion, made on information and belief, as to the administrative 
construction of this provision of the Veterans’ Preference Act 
does not, of course, meet the requirement of Rule 56(e) that 
affidavits in opposition to a motion for summary judgment 
“shall be made on personal knowledge * * * and shall show 
affirmatively that the affiant is competent to testify to the 
matters stated therein.” Accordingly, appellant’s affidavit 
did not raise a genuine issue of material fact which precluded 
the District Court from disposing of the case by summary judg- 
ment. See the cases cited at page 11, supra. If appellant 
had any competent evidence as to this alleged administrative 
practice (and we certainly do not think he had), he could not 
withhold such evidence and thereby create a genuine issue of 
fact preventing the disposition of the case by summary judg- 
ment. See the cases cited at page 10, footnote 9, supra. 
Finally, even if appellant were correct in his construction 
of this provision of the Veterans’ Preference Act that “there 
can be no answer personally, within the meaning of the statute, 
except before an official having authority to weigh the answer 
and to decide the issue” (appellant’s brief, p. 22), he has not 
made out a case for violation of that provision.“ For the offi- 
cial in the Department of Justice who had the authority to 
decide whether appellant should be dismissed was not former 
Assistant Attorney General Burger but the Deputy Attorney 
General. Mr. Burger merely recommended to the Deputy 
Attorney General that appellant should be dismissed. It was 
the Deputy Attorney General who determined that the charges 
against appellant were sustained and determined to dismiss 
him (J.A. 93-5; and see J.A.48). Appellant did not, however, 
make any request to be heard orally before the Deputy Attor- 
ney General; all his requests were to be heard before Mr. 
Burger (J.A. 76-8, 79-81). Furthermore, although appellant 
now contends that he should have been heard orally by Mr. 
Burger himself, he made no such contention when he was given 


*The Court of Claims decision in Washington v. United States, 147 F. 
Supp. 284, does not indicate which agency official must hear the employee 
under its construction of the Veterans’ Preference Act. 
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advance notice that his hearing was to be before Mr. Leonard 
(J.A. 81-3). 

On January 8, 1958, the Civil Service Commission adopted, 
under the compulsion of the Court of Claims ruling in the 
Washington case, an amendment to its Veterans’ Preference 
Act Regulations which provides: 


EMPLOYEE’s ANSWER 


Section 22.203 is amended to read as follows: 


* * * * * | 


(b) The employee may answer personally, or in writ- 
ing, or both personally and in writing. The right) to 
answer personally includes the right to answer orally 
in person but does not include the right to a trial or 
formal hearing with examination of witnesses (23 F.R. 
162-3) .* 

Since this amendment was not in effect at the time of the 
administrative proceedings against appellant, it does not apply 
to his case. Nor is the amendment an administrative con- 
struction of the Veterans’ Preference Act, since it represents 
not the Commission’s own interpretation of the Act but merely 
the Commission’s compliance with the Court of Claims’ intbr- 
pretation." 

Accordingly, appellant was not denied any right to an agency 
hearing under the Veterans’ Preference Act. 

B. The placing of appellant on involuntary annual leave 
during the advance notice period prior to his dismissal did not 
violate the Veterans’ Preference Act.—After appellant had 
been served with the letter of charges, former Assistant Attor- 


* Prior to the January 1958 amendment this section read: | 

“$ 22.203 Reasonable time to answer.—A reasonable time shall be /al- 
lowed an employee for answering, personally and in writing, charges and 
notifications of proposed adverse actions and for furnishing affidavits, in 
support of such answers. * * * (5 C.F.R. (1949 ed., 1957 Pock. Supp.) 
§ 22.203) .” 

The Commission’s Federal Personnel Manual, page Z1-308, specifically 
indicates that the January 1958 amendment was adopted to comply with 
the Court of Claims decision in the Washington case. 

“The Commission’s Appeals Examining Office rejected appellant’s con- 
tention that he was denied an agency hearing (J.A. 48). 
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ney General Burger directed appellant to go on annual leave 
(J.A. 23, 26-7). It does not appear that appellant protested 
this action at the time. 

The regulations of the Civil Service Commission in effect 
at the time this action was taken specifically provided that 
an employee against whom charges had been preferred might 
be placed on annual leave when his retention in an active duty 
status might result in damage to Government property or 
might be detrimental to the interests of the Government.” 
And the Annual and Sick Leave Act of 1951 (Act of October 
30, 1951, 65 Stat. 679, 5 U.S.C. 2062(h)) vests in the heads of 
the departments the authority to place an employee on annual 
leave without his consent pending the disposition of charges 
against him. 28 Comp. Gen. 526; 19 Comp. Gen. 955. 

Appellant relies upon decisions of the Court of Claims hold- 
ing that this regulation of the Civil Service Commission au- 
thorizing the placing of an employee on annual leave during 
the advance notice period is invalid as in conflict with the 
Veterans’ Preference Act. Taylor v. United States, 131 C. Cls. 
387; Kenney v. United States, 134 C. Cls. 442, 145 F. Supp. 
898; Armand v. United States, 136 C. Cls. 339. We submit 
that these decisions are plainly erroneous because they are 
based on the mistaken premise that putting an employee on 
annual leave constitutes “his being separated from the pay- 
roll.” (131 C. Cls. at 391.) 


* Status of employee during period of advance notice.—Whether the em- 
ployee is given thirty (30) days advance notice, under paragraph (a) of 
this section, or less than thirty (30) days notice under paragraph (a) (2) 
of this section, he shall be retained in an active duty status during such 
notice period, except that in cases where the circumstances are such that 
the retention of the employee in an active duty status may result in dam- 
age to Government property, or may be detrimental to the interests of the 
Government, or injurious to the employee, his fellow workers or the general 
public, the employee may during the notice period be temporarily assigned 
to duties in which these conditions would not exist, or placed on annual 
leave, provided he has sufficient leave to his credit to cover the required 
period, or placed on leave without pay with his consent. No suspension 
during such notice period can be effected except as provided in § 9.102(a) (1) 
of this chapter. The reasonableness of the applications of such exceptions 
in any case will be considered in connection with the entire case in the 
event that the employee subsequently appeals from the final adverse deci- 
Sion reached by the administrative officer. (5 C.F-R. (1949 ed.) $22.2(c).) 
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Section 14 of the Veterans’ Preference Act prohibits a pref- 
erence eligible from being “discharged, suspended for more 
than thirty days, furloughed without pay, reduced in rank or 
compensation, or disbarred for future appointment” except 
upon thirty days’ advance written notice. 5 US.C. 863. Plac- 
ing an employee on annual leave is not, however, a discharge, 
& suspension, a furlough without pay, a reduction in rank/jor 
compensation, or a disbarment from future appointment. An 
employee on annual leave continues to earn his pay, further 
annual leave and sick leave, and retirement credit during the 
period he is on annual leave. 29 Comp. Gen. 93, 94, stating, 
“It is well settled that annual leave with pay is synonymous 
with work or active duty”; 27 Comp. Gen. 227, 231; 27 Comp. 
Gen. 92, 94; 26 Comp. Gen. 385; 22 Comp. Gen. 79, 80; 21 
Comp. Gen. 596, 597; 20 Comp. Gen. 9, 12; 17 Comp. Gen. 
906, 908-9; 17 Comp. Gen. 641, 643; 17 Comp. Gen. 348, 351; 
16 Comp. Gen. 759; 14 Comp. Gen. 585, 586; 14 Comp. Gen. 
351; 13 Comp. Gen. 295, 297. | 

In any event even if these decisions of the Court of Claims 
are accepted as correct, they do not help appellant, for they 
specifically hold that placing an employee on annual leave 
during this thirty days advance notice period merely entitles 
him to recover his pay for that period but does not invalidate 
the dismissal action. In the Taylor case, supra, the Court of 
Claims held that, notwithstanding the fact tht the employee 
was placed on annual leave, “we say that the procedural re- 
quirements were substantially complied with, and, therefore, 
that his discharge must be upheld” (131 C. Cls. at 391). 

On November 21, 1957, the Commission, under the com- 
pulsions of these rulings of the Court of Claims, amended its 
regulation to eliminate the provision that an employee against 
whom charges had been preferred might be placed on annual 
leave during the thirty day advance notice period.** Since this 











| 
“Status of employee during notice period—Whether the employee is 
given thirty (30) full days’ advance notice under § 22.201, or less than 
thirty (30) full days’ notice under paragraph (b) of $ 22.202, he shall be 
retained in an active duty status during such notice period. When the cir- 
cumstances are such that his retention in an active duty status may 
in damage to Government property, or may be detrimental to the interest 
of the Government or injurious to the employee, his fellow workers or the 
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amendment was not in effect at the time appellant was placed 
on annual leave, it does not apply to his case. Nor it is an 
administrative construction of the Veterans’ Preference Act, 
since it represents not the Commission’s own interpretation of 
the Act but merely the Commission’s compliance with the 
Court of Claims’ interpretation. 

Accordingly, placing appellant on annual leave during the 
thirty day advance notice period was not a violation of his 
rights under the Veterans’ Preference Act or the Commission’s 
regulations. 

C. Appellant’s dismissal did not constitute an illegal denial 
to hum of sick leave-——The complaint alleges that at the time 
appellant was removed from his position he was on approved 
sick leave and that his illness continued beyond that date 
(J.A. 5). Appellant contends in effect that an employee can- 
not be dismissed while he is on approved sick leave. No reg- 
ulation or decision is cited to support this contention. 

The Annual and Sick Leave Act of 1951 provides that Gov- 
ernment employees shall be entitled to sick leave with pay, 
which shall accrue at the rate of 14 day for each biweekly pay 
period, and that sick leave unused in any year shall accumu- 
late and be available in succeeding years. 5 U.S.C. 2063. 
Appellant reads this statute as an implied limitation on the 
authority of Government agencies to terminate an employee 
while he is on sick leave. These is no basis for this con- 
struction. 


general public, the employee may be temporarily assigned to duties in 
which these conditions would not exist or he may be placed on leave with 
his consent: Provided, That in an emergency case requiring prompt sus- 
pension of an employee, the employing agency may suspend him for not 
more than thirty (30) days. The employee shall be given written notice 
of the proposed emergency suspension at least twenty-four (24) hours in 
advance. The reasons for not retaining an employee in an active duty 
status shall be made part of the record. Such reasons shall be reviewed 
by the Commission in the event that the employee subsequently appeals 
from the final decision reached by the administrative officer. (22 F.R. 
9835 ; 5 U.S.C. (1949 ed., 1957 Pock. Supp.) § 22.204). 

The Commission’s Federal Personnel Manual, pp. Z1-308, 304, specifically 
indicates that this amendment was adopted to comply with the Court of 
Claims decisions referred to above. 
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An employee may be terminated while he is on annual leave. 
In that event he is entitled to receive a lump-sum payment 
covering his accrued annual leave, but no provision is made 
for any payment for accrued sick leave. 5 U.S.C. (1952 ed., 
Supp. V) 61b. And see 32 Comp. Gen. 82, holding that an 
employee is not entitled to be paid for sick leave not taken 
prior to separation from the service. Congress has thus treated 
annual leave as a more important employee right than sick 
leave. Since an employee may be terminated notwithstand- 
ing the fact that he has accrued annual leave to his credit, 
a fortiori, he may be terminated when he is in a sick leave 
status. 33 Comp. Gen. 422; 27 Comp. Gen. 686, 689; 24 
Comp. Gen. 27. Sick leave is a privilege which Congress has 
given Government employees so that they may be paid their 
salary during limited periods even though they are incapaci- 
tated from rendering Government service. The grant of this 
privilege in no way qualifies or limits the authority of Govern- 
ment agencies to terminate employees to promote the efficiency 
of the service. | 

Accordingly, the termination of appellant while he was in|a 
sick leave status was not a violation of any of his rights. 


CONCLUSION 





The judgment of the District Court dismissing the com 
plaint should be affirmed on the ground that appellant’s suit 
was barred by laches or on the ground of his failure to join 
as defendants the Civil Service Commissioners, who are in- 
dispensable parties. Apart from these defenses, the dismissal 
of the complaint was correct because appellant was not denied 
any procedural right given him by statute or regulations. 

Respectfully submitted. 

GrorcE CocHran Dovus, 
Assistant Attorney General, 
SAMUEL D. Suape, 
Donatp B. MacGutnzas, 
Attorneys, | 
Department of Justice. 
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